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l. Introduction

This manuscript accompanies the CLE presentation on the strategic and ethical use of expert
witnesses and arlificial intelligence (Al} in litigation and mediation. As courts, mediators, and
practitioners confront increasingly data-driven processes, attorneys must adapt their
evidentiary practices and professional duties to remain competent advocates. The integration
of Al and expert analysis presents both opportunities and risks—requiring mastery of
technology, credibility management, and ethical compliance., _

Il. The Role of Experts in Modern Litigation

Expert witnesses remain central to complex litigation, providing specialized knowledge under
Rule 702 of the Federal Rules of Evidence and its state analogs. Strategic selection-—ideally
early in the case—can influence discovery scope, settlement posture, and frial outcomes.
Distinguishing consulting from testifying experts allows counsel to preserve privilege and
control evidentiary exposure. Effective atiorneys integrate experts into case theory
development, ensuring that factual investigations align with expert methodologies.

Ili. Challenges in Expert Testimony

in Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.8. 579 (19893), the Supreme Court
emphasized the trial court’s gatekeeping duty to ensure expert testimony is both relevant and
reliable. Subsequent cases, including Kumtho Tire Co. v. Carmichael, 526 U.S. 137 (1989),
extended this scrutiny beyond scientific experts to all forms of specialized knowledge.
Cross-examination remains the ultimate test of reliability. Effective counsel anticipate bias
challenges, overreach, or methodology critiques.

IV. Emerging Categories of Experts

Litigation increasingly requires expertise in digital systems, data analysis, and algorithmic
processes. New expert categories include cybersecurity specialists, forensic data analysts,
and Al system auditors. Courts have begun io recognize experts capable of interpreting
machine-learning outputs and detecting algorithmic bias.

V. Artificial Intelligence as an Evidentiary Tool

Al technologies have transformed discovery and trial preparation. Technology-assisted review
(TAR) and predictive coding allow efficient document review, while natural language models
assist with summarization and deposition preparation. Under Rule 801 (authentication} and



Rule 702 (expert testimony), Al-derived data must be properly explained and contextualized.
Courts focus increasingly on explainability-—the ability of counsel and experts to describe how !
the Al system reached its conclusions.

VI. Al in Mediation and Settlement

Al has begun reshaping mediation through predictive analytics, case-outcome modeling, and
data-driven settlement vaiuation, Tools like Lex Machina and Premonition analyze
judge-specific tendencies and historical settlement ranges. While mediators increasingly rely
on such insights to frame expectations, the human element—empathy, trust, and
perception—remains irreplaceable. Al-assisted mediation poses ethical challenges under
Rules 1.1 and 1.6, requiring technological competence and confidentiality protection.

VII. Ethical and Professional Responsibility

The ABA’s amendments to Comment 8 of Model Rule 1.1 emphasize that competent
representation includes knowledge of the benefits and risks of technology. When lawyers use
Al tools in discovery or mediation, they must evaluate confidentiality implications (Rule 1.6)
and accuragcy of representations to tribunals (Rule 3.3). Ethical practice demands
transparency with clients regarding Al’s role in case evaluation or strategy.

VIII. Practical Integration Strategies

To integrate Al and expert input effectively, attorneys should: engage experts early fo align

discovery with technical needs; use Al fools for evidence management and pattern

recognition; and document every step to ensure admissibility and reproducibility. Al should :
supplemenf-not replace—expert human judgment. |

IX. Future Qutlook

Courts are gradually developing comfort with Al-enhanced litigation, particularly in e~-discovery
contexts. Future reforms may include procedural guidance for Al evidence authentication and
the emergence of hybrid 'digital experis’ combining technical and legal training.

X. Key Takeaways

» Engage experts early and integrate them into case theary.

+ Use Al for efficiency, but document its processes and outputs.

» Ensure compliance with Model Rules 1.1, 1.6, and 3.3.

» Treat Al as a complement to human expertise, not a substitute.
« Maintain professional skepticism and technological competence.

X1. Conclusion

Artificial intelligence and expert testimony are converging to redefine modern advocacy.
Attorneys who combine evidentiary tigor with technological fluency will hold a decisive



advantage in litigation and mediation alike. Competence in these areas is no longer
optional—it is an ethical and strategic imperative.



10/16/2025
.— Consent Order for Interim Distribution — ChatGPT Comparison Summary

verview

. . Revision .
Version File Name Title Used
Date

Earlier -— Consent Order for Interim October 1, “Consent Order for Interim
draft Distribution (revised 10.1.25) 2025 Distribution” (singular)

Revised - Consent Order for Interim October 7, “Consent Order for Interim
draft Distribution (ACS revised 10.7.25) 2025 Distributions” (plural)

Both drafts concern the same case — Wake County District Court,_

introduces significant structural, substantive, and formatting changes.

@, Key Differences by Section
1. Title and General Framing
e 10.1.25: Uses singular “Distribution,” implying one overall transaction.

e 10.7.25: Changes to plural “Distributions,” suggesting multiple categories and a
broader structure.

o The ACS version also anticipates Exhibit A as a formal attachment listing each
specific interim distribution.

2. Cash / Stock Interim Distributions

Feature 10.1.25 Version 10.7.25 Version

Asset type Cash only Cash + Amazon stock

Total value per $500,000 cash + $500,000 stock (=
$1,000,000 cash each

party $1,000,000 each total)

Source Schwab One Account #- Schwab #-and Stifel accounts



Feature 10.1.25 Version 10.7.25 Version

Account Defendant may retain fundsin Defendant may retain in Schwab -
options Schwab #- or Stifel account
Terminology “Cash Interim Distribution” “Cash and Stock Interim Distributions”

@ Summary: The later draft diversifies the asset mix and provides flexibility for account

retention.

3. Monthly Business Distributions

Feature 10.1.25 10.7.25
Recipient Plaintiff only ($30,000 monthly) Both parties — $30,000 per month each
Nat “Without prejudice” and “not an Credited dollar-for-dollar at final equitable
ature
advance” distribution

Marital business operations (car- . o
Source Same businesses, but explicitly shared

wash entities)

@ Impact: The ACS version equalizes interim income and treats it as creditable, not

discretionary.

4. Investment Accounts

No substantive difference—both record that the Stifel account -Was splitequally in

January 2025.
However:

e The ACS version reiterates the total value ($865,527.05 each) in a more tabular
format through Exhibit A.

e The earlier draft integrates that detail directly into the narrative text.

5. Real-Estate / LLC Distributions



Entity /
Provision

Keeps
Plaintiff’s plus - removes

Entities I - -

_ Same list and valuations; unchanged

Identical ($1.875 M BFA/BFT;

Valuations $581 ,890F $507,104 Identical

Accounting  “Accounted for in final equitable
treatment distribution”

10.1.25 10.7.25

Defendant’s
Entities

Same phrasing

@ Impact: The ACS revision omits jointly-owned entities and focuses only on separately-

held ones.

6. Warranties and Representations

Feature 10.1.25 10.7.25
Defendant’s Present (re entities going to . .
. o Present (identical)
Warranties Plaintiff)
Plaintiff’s Added — Plaintiff makes parallel
. Absent . -
Warranties warranties for Defendant’s entities

Disclosure of liabilities and .
Scope Same content, reciprocal language

encumbrances

@ Impact: The new draft introduces mutual parity in warranties.

7. Transfer-of-Control / Record-Delivery / Indemnification / Non-Interference



Clause

Transfer of Control &
Cooperation

Delivery & Preservation of
Records

Indemnification

Non-Interference

Profits & Distributions

10.1.25

v Detailed 10-day delivery obligations

v Specific listing of required data access

Vv Defendant indemnifies Plaintiff

Vv Prohibits communication with
tenants/vendors

v Post-order profits to Plaintiff

10.7.25

X

Removed

X

Removed

X

Removed

X

Removed

X

Removed

@ Impact: The later ACS draft eliminates the enforcement-heavy operational clauses,

likely to simplify compliance or shift those terms to a later, separate agreement.

8. Exhibit A— New Addition

e Absentfrom 10.1.25.

e Addedin 10.7.25 as a detailed Interim Distribution Schedule for each party:

o Lists transfer dates, asset type, account number, and value.

o Totals for both parties: $7,082,364.05 each.

e Provides concrete tracking for enforcement and credits.

@ Impact: Converts narrative asset references into auditable schedules.

9. Formatting, Style, and Structure

Feature 10.1.25

Tone Legal-narrative, prescriptive

10.7.25

reference

Summary-based, tabular



Feature 10.1.25 10.7.25

Clearer section breaks and

Organization Long continuous paragraphs o

Exhibit cross-references
Language Focused on Plaintiff’s protections Balanced for both parties
Enforcement High (transfer duties, indemnification, Moderate (streamlined
complexity cooperation clauses) compliance)

Terminology:

o The newer draft uses plural “distributions” and explicitly references the schedule
(“attached hereto as Exhibit A”).

o Removes “Transfer of Control” obligations and legalistic redundancy.

o Simplifies paragraph numbering (no sub-headings for cooperation).

10. Overall Legal Effect

Category 10.1.25 (Older) 10.7.25 (Newer ACS Revision)
Nat Detailed operational transfer Simplified equitable distribution
ature
order schedule
Interim income One-sided to Plaintiff Equalized to both parties

. o Mutual warranties and symmetrical
Mutuality Defendant-heavy obligations treat ;
reatmen

Attachment None Exhibit A (asset schedule)

Totalvalue each = $1 M + real-estate entities o ) )
Explicit $7.08 M each (itemized)

party (implied)

Immediate operational Deferred accounting record, cleaner
Enforcement . .

directives court entry
& Summary:

The ACS 10.7.25 revision is a streamlined, reciprocal, and exhibit-driven rewrite. It
removes management and indemnity clauses, equalizes monetary flows, and clarifies



totals through attached schedules — making it more suitable as a concise interim-
distribution record rather than a complex transactional order.

In short:

The 10.1.25 version functions as a procedural and control-transfer order, while the
10.7.25 version functions as a balanced accounting summary and crediting framework
for equitable-distribution purposes.



PROPOSED AMENDMENTS TO THE
FEDERAL RULES OF EVIDENCE!

Rule 707. Machine-Generated Evidence

When machine-generated evidence is offered without

an expert witness and would be subject to Rule 702 if

testified to by a witness, the court may admit the evidence

only if it satisfies the requirements of Rule 702(a)-(d). This

rule does not apply to the output of simple scientific

Instruments.

Committee Note

Expert testimony in modern trials increasingly relies
on software- or other machine-based conveyances of
information. Machine-generated evidence can involve the
use of a computer-based process or system to make
predictions or draw inferences from existing data. When a
machine draws inferences and makes predictions, there are
concerns about the reliability of that process, akin to the
reliability concerns about expert witnesses. Problems
include using the process for purposes that were not intended
(function creep); analytical error or incompleteness;
inaccuracy or bias built into the underlying data or formulas;
and lack of interpretability of the machine’s process. Where
a testifying expert relies on such a method, that method—
and the expert’s reliance on it—will be scrutinized under
Rule 702. But if machine or software output is presented

I New material is underlined in red.



2 FEDERAL RULES OF EVIDENCE

without the accompaniment of a human expert (for example
through a witness who applied the program but knows little
or nothing about its reliability), Rule 702 is not obviously
applicable. Yet it cannot be that a proponent can evade the
reliability requirements of Rule 702 by offering machine
output directly, where the output would be subject to Rule
702 if rendered as an opinion by a human expert. Therefore,
new Rule 707 provides that if machine output is offered
without the accompaniment of an expert, and where the
output would be treated as expert testimony if coming from
a human expert, its admissibility is subject to the
requirements of Rule 702(a)-(d).

The rule applies when machine-generated evidence
is entered directly, but also when it is accompanied by lay
testimony. For example, the technician who enters a question
and prints out the answer might have no expertise on the
validity of the output. Rule 707 would require the proponent
to make the same kind of showing of reliability as would be
required when an expert testifies on the basis of machine-
generated information.

If the machine output is the equivalent of expert
testimony, it is not enough that it is self-authenticated under
Rule 902(13). That rule covers authenticity, but does not
assure reliability under the preponderance of the evidence
standard applicable to expert testimony.

This rule is not intended to encourage parties to opt
for machine-generated evidence over live expert witnesses.
Indeed the point of this rule is to provide reliability-based
protections when a party chooses to proffer machine-
generated evidence instead of a live expert.

It is anticipated that a Rule 707 analysis will usually
involve the following, among other things:



FEDERAL RULES OF EVIDENCE 3

* Considering whether the inputs into the process
are sufficient for purposes of ensuring the
validity of the resulting output. For example, the
court should consider whether the training data
for a machine learning process is sufficiently
representative to render an accurate output for the
population involved in the case at hand.

* Considering whether the process has been
validated in circumstances sufficiently similar to
the case at hand.

The final sentence of the rule is intended to give trial
courts sufficient latitude to avoid unnecessary litigation over
the output from simple scientific instruments that are relied
upon in everyday life. Examples might include the results of
a mercury-based thermometer, an electronic scale, or a
battery-operated digital thermometer. Moreover, the rule
does not apply when the court can take judicial notice that
the machine output is reliable. See Rule 201.

The Rule 702(b) requirement of sufficient facts and
data, as applied to machine-generated evidence, should
focus on the information entered into the process or system
that leads to the output offered into evidence.

Because Rule 707 applies the requirements of
admitting expert testimony under Rule 702 to machine-
generated output, the notice principles that would be
applicable to expert opinions and reports of examinations
and tests should be applied to output offered under this rule.
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Texas judge bans solely Al-generated filings after
ChatGPT made up cases

Megan Cerullo : 5-7 minutes

By
June 2, 2023 / 2:07 PM EDT / MoneyWatch

A Texas judge has ordered attorneys to attest that they will not use ChatGPT or other
generative artificial intelligence technology to write legal briefs because the Al tool can
invent facts.

U.S. District Judge Brantley Starr of the Northern District of Texas is specifically requiring
that attorneys file a certificate to indicate either that no portion of any document they file
was generated by an Al tool like ChatGPT, or that a human being has checked any Al-
generated text.

The new requirement comes after a lawyer representing a man suing an airline used
ChatGPT to prepare a legal brief, which was discovered to be laden with errors, including
made-up court cases.

The judge acknowledged that Al does have a place in the profession, but that it is limited
in its capabilities. It can be relied on to generate standard legal documents, for example.

Industry leaders warn of Al risks 00:23

"These platforms are incredibly powerful and have many uses in the law: form divorces,
discovery requests, suggested errors in documents, anticipated questions at oral
argument. But legal briefing is not one of them," Judge Starr wrote in his ban.

He laid out his reasoning for banning court filings generated solely by Al, noting that
generative Al has a tendency to hallucinate— or portraying fabricated responses as "facts"
— and can be unreliable.

¢ Al could pose "risk of extinction" akin to nuclear war and pandemics, experts say
e "The ChatGPT Revolution" explored in new CBS News documentary
e Alawyer used ChatGPT to prepare a court filing. It went horribly awry.

"These platforms in their current states are prone to hallucinations and bias. On
hallucinations, they make stuff up — even quotes and citations," Judget Starr wrote.
"Another issue is reliability or bias. While attorneys swear an oath to set aside their


https://www.cbsnews.com/news/texas-judge-bans-chatgpt-court-filing/
https://www.cbsnews.com/news/lawyer-chatgpt-court-filing-avianca/
https://www.cbsnews.com/video/industry-leaders-warn-of-ai-risks/
https://www.cbsnews.com/video/industry-leaders-warn-of-ai-risks/
https://www.cbsnews.com/video/industry-leaders-warn-of-ai-risks/
https://www.txnd.uscourts.gov/judge/judge-brantley-starr
https://www.cbsnews.com/news/ai-risk-of-extinction-warning/
https://www.cbsnews.com/video/the-chatgpt-revolution-explored-in-new-cbs-news-documentary/
https://www.cbsnews.com/news/lawyer-chatgpt-court-filing-avianca/

personal prejudices, biases, and beliefs to faithfully uphold the law and represent their
clients, generative artificial intelligence is the product of programming devised by humans
who did not have to swear such an oath."

Unlike attorneys who have sworn to faithfully uphold the law on behalf of their clients, Al
tools are "unbound by any sense of duty, honor, or justice," he added.

The court will not accept any filings that are not accompanied by the sworn attestation.

Edited by Anne Marie D. Lee and Aimee Picchi
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A lawyer used ChatGPT to prepare a court filing. It
went horribly awry.

Megan Cerullo : 5-6 minutes

By
Updated on: May 29, 2023 / 5:40 PM EDT / MoneyWatch

A lawyer who relied on ChatGPT to prepare a court filing on behalf of a man suing an
airline is now all too familiar with the artificial intelligence tool's shortcomings — including
its propensity to invent facts.

Roberto Mata sued Colombian airline Avianca last year, alleging that a metal food and
beverage cart injured his knee on a flight to Kennedy International Airport in New York.
When Avianca asked a Manhattan judge to dismiss the lawsuit based on the statute of
limitations, Mata's lawyer, Steven A. Schwartz, submitted a brief based on research done
by ChatGPT, Schwartz, of the law firm Levidow, Levidow & Oberman, said in an affidavit.

While ChatGPT can be useful to professionals in numerous industries, including the legal
profession, it has proved itself to be both limited and unreliable. In this case, the Al
invented court cases that didn't exist, and asserted that they were real.

The fabrications were revealed when Avianca's lawyers approached the case's judge,
Kevin Castel of the Southern District of New York, saying they couldn't locate the cases
cited in Mata's lawyers' brief in legal databases.

The made-up decisions included cases titled Martinez v. Delta Air Lines, Zicherman v.
Korean Air Lines and Varghese v. China Southern Airlines.

"It seemed clear when we didn't recognize any of the cases in their opposition brief that
something was amiss," Avianca's lawyer Bart Banino, of Condon & Forsyth, told CBS
MoneyWatch. "We figured it was some sort of chatbot of some kind."

Schwartz responded in an affidavit last week, saying he had "consulted" ChatGPT to
"supplement" his legal research, and that the Al tool was "a source that has revealed itself
to be unreliable." He added that it was the first time he'd used ChatGPT for work and
"therefore was unaware of the possibility that its content could be false."

He said he even pressed the Al to confirm that the cases it cited were real. ChatGPT
confirmed it was. Schwartz then asked the Al for its source.


https://www.cbsnews.com/news/lawyer-chatgpt-court-filing-avianca/
https://www.documentcloud.org/documents/23826751-mata-v-avianca-airlines-affidavit-in-opposition-to-motion?responsive=1&title=1

ChatGPT's response? "l apologize for the confusion earlier," it said. The Al then said the
Varghese case could be located in the Westlaw and LexisNexis databases.

Judge Castel has set a hearing regarding the legal snafu for June 8 and has ordered
Schwartz and the law firm Levidow, Levidow & Oberman to argue why they should not be
sanctioned.

Levidow, Levidow & Oberman could not immediately be reached for comment.

Edited by Irina lvanova



ARTIFICIAL INTELLIGENCE, REAL PRACTICE

By Brian Oten (This article appeared in Journal 28,3 (/media/730753/journal-28-3.pdf), Fall 2023)

“We have only bits and pieces of information, but what we know for certain is that at some point in the early 21st Century all of mankind
was united in celebration. We marveled at our own magnificence as we gave birth...to AL”1

These lines, spoken by heroic Captain Morpheus in the 1999 movie The Matrix, tell the story of [spoiler alert, though it’s arguable that no
such warning is needed when talking about a 24-year old movie because, well, if you haven’t seen it by now you probably aren’t planning
on seeing it anyway] the war between humans and artificial intelligence driven machines. The Matrix itself turns out to be a computer
program created by machines that is used to create a fictitious reality for humans as a means of control. Morpheus utters this dreary
description of mankind’s history during his explanation to newly-freed Neo about how the world he once knew is gone, and how he must
now embrace the reality that artificial intelligence changed everything about human existence.

Fast-forward to today, what is now appropriately described as the early part of the 21st Century—on March 13, 2023, the fourth version
of ChatGPT was released for public use, and with it a barrage of comments, news reports, and articles spawning reactions from extreme
excitement to absolute dread. For the uninitiated, ChatGPT is a version of generative artificial intelligence (AI). (Think of ChatGPT as the
Bitcoin of Al projects, i.e., it’s the most popular one out there, but it’s not the only one out there.) “Generative artificial intelligence” is
different from “semantic artificial intelligence,” which most readers will recognize they have employed quite often in their own lives and
practices. Very broadly, semantic Al programs can sort through and organize existing data sets or libraries of information. For example,
when a lawyer uses an online legal research tool to find a relevant case on a particular topic or point of law, the lawyer is using a semantic
AI program to sort through thousands (millions?) of cases and organize the results from most relevant to least relevant. Generative Al, on
the other hand, goes beyond the already complex and sophisticated search of semantic AI programs and actually creates/generates plain
language answers and analysis in response to prompts or questions provided by human users.

ChatGPT has gone through several iterations thus far and will continue to develop further in the coming months and years. The most
recent version, however, made headlines due to its advances in those aforementioned “generative” Al capabilities. Most notably, it was
recently reported that ChatGPT obtained a passing score on the Uniform Bar Exam, with the program responding to the exam’s narrative
essay prompts with apparently accurate and organized legal analysis.2 And just in case you were wondering, no, the program does not
rely on an active Internet connection to function. Rather, the program was trained (educated?) by its programmers using a vast amount
of text databases from the Internet; and it produced correct answers to bar exam questions in a “closed universe” scenario.

Are you scared yet?

Needless to say, these advances in Al are remarkable. And over the past weeks, the ethics staff has received a number of calls from
lawyers asking how ChatGPT and the emergence of artificial intelligence impacts a law practice. After all, ChatGPT has been proven to
effectively complete tasks ranging from drafting college-level essays to template contracts and wills. It’s also been reported to be
unreliable at times: In June 2023, a federal judge in New York fined two lawyers for relying upon ChatGPT to draft a legal argument that
the lawyers then included in their brief filed with the court; the AI-generated analysis, it turned out, was full of fictitious case citations
created by the program to support its argument, and the lawyers did nothing to review or validate the work product of the program.3
That instance led a federal judge in Texas to prohibit lawyers from using ChatGPT or other generative Al programs in drafting legal
briefs—when filing a brief with the court, lawyers in that district now have to also file a certificate attesting that their work product was
not created by AL4

The range of benefits and detriments is vast, but before your head explodes, take comfort in knowing that lawyers have been using Al for
some time. (As noted before: has anyone out there ever searched for a relevant case on Westlaw or Lexis?) Our use of yet another new,
evolving technological tool need not be met with fear or discouragement —we’ve adapted before, and we need to adapt again. But there
are a handful of ethical considerations to note as we venture into this new world of employing Al in a law practice. So, let’s dive in: What
are the ethical considerations for a lawyer’s use of artificial intelligence in a law practice?

Answer:

The use of artificial intelligence in the legal profession raises several ethical considerations for lawyers. While Al can provide valuable
support to legal practitioners, it is essential for lawyers to remain mindful of their professional obligations and ethical duties. Some of the
key ethical considerations include:

1. Competence: Lawyers have an ethical duty to provide competent representation to their clients. As AI becomes more integrated into the
practice of law, lawyers should maintain a basic understanding of Al technologies to leverage them effectively and appropriately. This
includes knowing the strengths and limitations of Al tools and recognizing when human intervention is necessary to ensure the quality of
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legal services.

2. Supervision: Lawyers have a responsibility to supervise the work of nonlawyers—including Al systems—to ensure compliance with
ethical obligations. This involves monitoring the AI’s performance, understanding the AI's decision-making process, and validating its
output to ensure accuracy and reliability.

3. Confidentiality: Lawyers must protect client confidentiality and maintain attorney-client privilege when using Al tools. This includes
ensuring that any Al tools or systems used in the practice have adequate security measures in place to protect sensitive client information
from unauthorized access or disclosure.

4. Communication: Lawyers have an ethical duty to keep their clients informed about the status of their matters and to communicate
with them in a manner that allows the clients to make informed decisions. When using Al tools, lawyers should be transparent with
clients about the extent of Al involvement in their work and should communicate any potential risks or limitations associated with the
use of AL

5. Diligence: Lawyers have an ethical obligation to act diligently in representing their clients. Relying solely on AI without human input
or oversight may lead to mistakes or oversights, potentially resulting in inadequate representation. Lawyers must exercise due care when
using Al tools to ensure they are fulfilling their ethical duties.

6. Avoiding Unauthorized Practice of Law (UPL): Lawyers must ensure that the use of Al does not result in the unauthorized practice of
law by nonlawyers. While Al can assist with various tasks, lawyers should be cautious not to delegate tasks that require legal judgment or
expertise to Al systems, as this may constitute UPL.

7. Billing: Lawyers have a responsibility to bill clients fairly and transparently. When incorporating Al tools into their practice, lawyers
should consider how the use of Al affects billing practices and ensure that clients are not overcharged for services provided by AL

8. Bias and fairness: Al systems may inadvertently perpetuate or exacerbate biases present in the data used for training the algorithms.
Lawyers must be vigilant in identifying and addressing potential biases in Al tools to ensure they provide fair and unbiased legal services
to their clients.

9. Responsibility and accountability: Lawyers must remain responsible and accountable for the work they produce, even when using Al
tools. This includes acknowledging errors that may arise from the use of AI and taking corrective measures as needed.

By addressing these ethical considerations, lawyers can harness the potential of Al in their practice while maintaining their professional
obligations and upholding the highest ethical standards.5

By the way, everything written above between the word “Answer” and the footnote ending the preceding paragraph was drafted by
ChatGPT in response to the prompt, “What are the ethical considerations for a lawyer’s use of artificial intelligence in a law practice?”

Now are you REALLY scared?

Generally, I don’t disagree with the answers listed above, though I think the nuance of a lawyer’s professional responsibility when it
comes to artificial intelligence needs a bit more exploration. (I also shudder at the idea of ChatGPT assigning personhood to itself when
reflecting that lawyers “have a responsibility to supervise the work of nonlawyers, including Al systems][,]” but I digress.) To that end, the
State Bar’s Ethics Committee intends to delve into this topic in the coming months. Whether the committee produces a new formal ethics
opinion or some other guidance on this ever-evolving issue remains to be seen, but keep an eye out for future updates on the committee’s
efforts regarding Al

For those who are anxiously awaiting an answer on the interaction between a lawyer’s professional responsibility and Al let’s cut to the
chase: Nothing in the Rules of Professional Conduct prohibits a lawyer from using machine learning or artificial intelligence tools in a law
practice. However, like other law practice resources, a lawyer must use these tools competently (Rule 1.1), ensure that confidentiality is
preserved (Rule 1.6), and review/supervise the work product generated (similar to a lawyer’s duty of supervision per Rule 5.3). A lawyer
needs to be particularly careful when using a public artificial intelligence tool (like ChatGPT) because any client-specific information
provided to the public tool could be subsequently used or potentially revealed by the program, breaching the lawyer’s duty of
confidentiality. Depending on the circumstances of the representation, a lawyer may also need to consult with a client prior to delegating
certain tasks to an Al program or process, similar to a lawyer’s responsibilities when outsourcing legal support services to foreign
assistants. See 2007 FEO 12. And, of course, a lawyer must be transparent with a client when billing for work assisted by Al After all, AI
may very well reduce a previous 60-minute task to six minutes (or less); in such a scenario, a lawyer must accurately and honestly bill
based upon the time actually spent on the task, and any efficiencies created by the lawyer’s use of AI must be passed on to the client. See
Rules 1.5, 7.1, and 8.4(c).

There is no way to un-ring this bell. The issues will incessantly evolve and grow in complexity, but the Ethics Committee and staff
counsel will continue to explore the integration of Al into the legal profession. In the meantime, be careful out there: If you're going to
employ Al in your practice, be sure to do so competently and securely, and review the program’s work product as if it were done by a



summer intern (there’s potential, yes, but it’s not quite there and may even be riddled with errors). Ultimately, every lawyer that relies
upon Al will be responsible for its product and the implications thereof. And if this technology ever evolves into the equivalent of a first-
year associate or higher, we can collectively “marvel at our own magnificence”...while also updating our resumes.

Brian Oten is the ethics counsel for the State Bar, and the director of the Legal Specialization and Paralegal Certification programs.
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Use of Artificial Intelligence in a Law Practice

Adopted: November 01, 2024

Opinion discusses a lawyer’s professional responsibility when using artificial intelligence in
a law practice.

Editor’s Note: There is an increasingly vast number of helpful resources on
understanding Artificial Intelligence and the technology’s interaction with the legal
profession. The resources referenced in this opinion are not exhaustive but are intended
to serve as a starting point for a lawyer’s understanding of the topic. Over time, this
editor’s note may be updated as additional resources are published that staff concludes
would be beneficial to lawyers.

Background:

“Artificial intelligence” (hereinafter, “Al”) is a broad and evolving term encompassing
myriad programs and processes with myriad capabilities. While a single definition of Al is
not yet settled (and likely impossible), for the purposes of this opinion, the term “Al” refers
to “a machine-based system that can, for a given set of human-defined objectives, make
predictions, recommendations, or decisions influencing real or virtual environments.” Nat’l
Artificial Intelligence Initiative Act of 2020, Div. E, sec. 5002(3) (2021). Said in another,
over-simplified way, Al is the use of computer science and extensive data sets to enable
problem solving or decision-making; often through the implementation of sophisticated
algorithms. Al encompasses, but is not limited to, both extractive and generative
Al,1 natural language processing, large language models, and any number of machine
learning processes.2 Examples of law-related Al programs range from online electronic
legal research and case management software to e-discovery tools and programs that
draft legal documents (e.g., a trial brief, will, etc.) based upon the lawyer’s input of
information that may or may not be client-specific.

Most lawyers have likely used some form of Al when practicing law, even if they didn’t
realize it (e.g., widely used online legal research subscription services utilize a type of
extractive Al, or a program that “extracts” information relevant to the user’s inquiry from a
large set of existing data upon which the program has been trained). Within the year
preceding the date of this opinion, generative Al programs that create products in
response to a user’s request based upon a large set of existing data upon which the
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program has been trained (e.g., Chat-GPT) have grown in capability and popularity,
generating both positive and negative reactions regarding the integration of these
technological breakthroughs in the legal profession.3 It is unquestioned that Al can be
used in the practice of law to increase efficiency and consistency in the provision of legal
services. However, Al and its work product can be inaccurate or unreliable despite its
appearance of reliability when used during the provision of legal services.4

Inquiry #1:

Considering the advantages and disadvantages of using Al in the provision of legal
services, is a lawyer permitted to use Al in a law practice?

Opinion #1:

Yes, provided the lawyer uses any Al program, tool, or resource competently, securely to
protect client confidentiality, and with proper supervision when relying upon or
implementing the Al’'s work product in the provision of legal services.

On the spectrum of law practice resources, Al falls somewhere between programs, tools,
and processes readily used in law practice today (e.g. case management systems, trust
account management programs, electronic legal research, etc.) and nonlawyer support
staff (e.g. paralegals, summer associates, IT professionals, etc.). Nothing in the Rules of
Professional Conduct specifically addresses, let alone prohibits, a lawyer’s use of Al in her
law practice. However, should a lawyer choose to employ Al in her practice, the lawyer
must do so competently, the lawyer must do so securely, and the lawyer must exercise her
independent judgment in supervising the use of such processes in her practice.

Rule 1.1 prohibits lawyers from “handl[ing] a legal matter that the lawyer knows or should
know he or she is not competent to handle[,]” and goes on to note that “[clompetent
representation requires the legal knowledge, skill, thoroughness, and preparation
reasonably necessary for the representation.” Comment 8 to Rule 1.1 recognizes the
reality of advancements in technology impacting a lawyer’s practice, and states that part
of a lawyer’s duty of competency is to “keep abreast of changes in the law and its practice,
including the benefits and risks associated with the technology relevant to the lawyer’s
practice[.]” Rule 1.6(c) requires a lawyer to “make reasonable efforts to prevent the
inadvertent or unauthorized disclosure of, or unauthorized access to, information relating
to the representation of a client.” Rule 5.3 requires a lawyer to “make reasonable efforts to
ensure that the firm or organization has in effect measures giving reasonable assurance
that the nonlawyer’s conduct is compatible with the professional obligations of the
lawyer[,]” and further requires that “a lawyer having direct supervisory authority over the
nonlawyer shall make reasonable efforts to ensure that the nonlawyer's conduct is
compatible with the professional obligations of the lawyer[.]” Rules 5.3(a) and (b). The
requirements articulated in Rule 5.3 apply to nonlawyer assistants within a law firm as well
as those outside of a law firm that are engaged to provide assistance in the lawyer’s
provision of legal services to clients, such as third-party software companies. See 2011



FEO 6 (“Although a lawyer may use nonlawyers outside of the firm to assist in rendering
legal services to clients, Rule 5.3(a) requires the lawyer to make reasonable efforts to
ensure that the services are provided in a manner that is compatible with the professional
obligations of the lawyer.”).

A lawyer may use Al in a variety of manners in connection with her law practice, and it is a
lawyer’s responsibility to exercise her independent professional judgment in determining
how (or if) to use the product of an Al tool in furtherance of her representation of a client.
From discovery and document review to legal research, drafting contracts, and
aggregating/analyzing data trends, the possibilities for employing Al in a law practice are
increasingly present and constantly evolving. A lawyer’s decision to use and rely upon Al
to assist in the lawyer’s representation of a client is generally hers alone and one to be
determined depending upon a number of factors, including the impact of such services,
the cost of such services, and the reliability of the processes. This opinion does not
attempt to dictate when and how Al is appropriate for a law practice.5

Should a lawyer decide to employ Al in the representation of a client, however, the lawyer
is fully responsible for the use and impact of Al in the client’s case. The lawyer must use
the Al tool in a way that meets the competency standard set out in Rule 1.1. Like other
software, the lawyer employing an Al tool must educate herself on the benefits and risks
associated with the tool, as well as the impact of using the tool on the client’s case.
Educational efforts include, but are not limited to, reviewing current and relevant resources
on Al broadly and on the specific program intended for use during the provision of legal
services. A lawyer that inputs confidential client information into an Al tool must take steps
to ensure the information remains secure and protected from unauthorized access or
inadvertent disclosure per Rule 1.6(c). Additionally, a lawyer utilizing an outside third-party
company’s Al program or service must make reasonable efforts to ensure that the
program or service used is compatible with the lawyer’s responsibilities under the Rules of
Professional Conduct pursuant to Rule 5.3. Whether the lawyer is reviewing the results of
a legal research program, a keyword search of emails for production during discovery,
proposed reconciliations of the lawyer’s trust account prepared by a long-time assistant, or
a risk analysis of potential borrowers for a lender-client produced by an Al process, the
lawyer is individually responsible for reviewing, evaluating, and ultimately relying upon the
work produced by someone—or something—other than the lawyer.

Inquiry #2:

May a lawyer provide or input a client’'s documents, data, or other information to a third-
party company’s Al program for assistance in the provision of legal services?

Opinion #2:

Yes, provided the lawyer has satisfied herself that the third-party company’s Al program is
sufficiently secure and complies with the lawyer’s obligations to ensure any client



information will not be inadvertently disclosed or accessed by unauthorized individuals
pursuant to Rule 1.6(c).

At the outset, the Ethics Committee does not opine on whether the information shared
with an Al tool violates the attorney-client privilege, as the issue is a legal question and
outside the scope of the Rules of Professional Conduct. A lawyer should research and
resolve any question on privilege prior to engaging with a third-party company’s Al
program for use in the provision of legal services to a client, particularly if client-specific
information will be provided to the Al program.

This inquiry is akin to any lawyer providing confidential information to a third-party
software program (practice management, cloud storage, etc.), on which the Ethics
Committee has previously opined. As noted above, a lawyer has an obligation to “make
reasonable efforts to prevent the inadvertent or unauthorized disclosure of, or
unauthorized access to, information relating the representation of the client.” Rule 1.6(c).
What constitutes “reasonable efforts” will vary depending on the circumstances related to
the practice and representation, as well as a variety of factors including the sensitivity of
the information and the cost or benefit of employing additional security measures to
protect the information. Rule 1.6, cmt. [19]. Ultimately, “[a] lawyer must take steps to
minimize the risk that confidential client information will be disclosed to other clients or to
third parties” when using technology to handle, communicate, analyze, or otherwise
interact with confidential client information. 2008 FEO 5; see also 2005 FEO 10; 2011
FEO 6.

The Ethics Committee in 2011 FEO 6 recognized that employing a third party company’s
services/technology with regards to confidential client information requires a lawyer to
exercise reasonable care when selecting a vendor. The opinion states:

[Wihile the duty of confidentiality applies to lawyers who choose to use technology to
communicate, this obligation does not require that a lawyer use only infallibly secure
methods of communication. Rather, the lawyer must use reasonable care to select a mode
of communication that, in light of the circumstances, will best protect confidential client
information and the lawyer must advise effected parties if there is reason to believe that
the chosen communications technology presents an unreasonable risk to
confidentiality....A lawyer must fulfill the duties to protect confidential client information and
to safeguard client files by applying the same diligence and competency to manage the
risks of [technology] that the lawyer is required to apply when representing clients.

2011 FEO 6 (internal citations omitted). In exercising reasonable care, the opinion
discusses a sample of considerations for evaluating whether a particular third party
company’s services are compatible with the lawyer’s professional responsibility, including:

» The experience, reputation, and stability of the company;



* Whether the terms of service include an agreement on how the company will handle
confidential client information, including security measures employed by the company to
safeguard information provided by the lawyer; and

* Whether the terms of service clarify how information provided to the company will be
retrieved by the lawyer or otherwise safely destroyed if not retrieved should the company
go out of business, change ownership, or if services are terminated.

2011 FEO 6; see Rule 5.3. A proposed ethics opinion from the Florida Bar on a lawyer’s
use of Al adds that lawyers should “[d]etermine whether the provider retains information
submitted by the lawyer before and after the discontinuation of services or asserts
proprietary rights to the information” when determining whether a third party company’s
technological services are compatible with the lawyer’s duty of confidentiality. See Florida
Bar Proposed Advisory Opinion 24-1 (published Nov. 13, 2023). Furthermore, this duty of
reasonable care continues beyond initial selection of a service, program, or tool and
extends throughout the lawyer’s use of the service. A lawyer should continuously educate
herself on the selected technology and developments thereto—both individually and by
“consult[ing] periodically with professionals competent in the area of online security”—and
make necessary adjustments (including abandonment, if necessary) when discoveries are
made that call into question services previously thought to be secure. 2011 FEO 6.

The aforementioned considerations—including the consideration regarding ownership of
information articulated by the Florida Bar opinion—are equally applicable to a lawyer’s
selection and use of a third party company’s Al service/program. Just as with any third-
party service, a lawyer has a duty under Rule 5.3 to make reasonable efforts to ensure the
third-party Al program or service is compatible with the lawyer’s professional responsibility,
particularly with regards to the lawyer’s duty of confidentiality pursuant to Rule 1.6.
Importantly, some current Al programs are publicly available to all consumers/users, and
the nature of the Al program is to retain and train itself based on the information provided
by any user of its program. Lawyers should educate themselves on the nature of any
publicly available Al program intended to be used in the provision of legal services, with
particular focus on whether the Al program will retain and subsequently use the
information provided by the user. Generally, and as of the date of this opinion, lawyers
should avoid inputting client-specific information into publicly available Al resources.

Inquiry #3:

If a firm were to have an Al software tool initially developed by a third-party but then used
the Al tool in-house using law firm owned servers and related infrastructure, does that
change the data security requirement analysis in Opinion #27?

Opinion #3:

No. Lawyer remains responsible for keeping the information secure pursuant to Rule
1.6(c) regardless of the program’s location. While an in-house program may seem more



secure because the program is maintained and run using local servers, those servers may
be as much if not more vulnerable to attack because a lawyer acting independently may
not be able to match the security features typically employed by larger companies whose
reputations are built, in part, on security and customer service. A lawyer who plans to
independently  store  client information  should consult an information
technology/cybersecurity expert about steps needed to adequately protect the information
stored on local servers.

Relatedly, Al programs developed for use in-house or by a particular law practice may also
be derivatives of a single, publicly available Al program; as such, some of these
customized programs may continue to send information inputted into the firm-specific
program back to the central program for additional use or training. Again, prior to using
such a program, a lawyer must educate herself on the nuances and operation of the
program to ensure client information will remain protected in accordance with the lawyer’s
professional responsibility. The list of considerations found in Opinion #2 offers a starting
point for questions to explore when identifying, evaluating, and selecting a vendor.

Inquiry #4:

If a lawyer signs a pleading based on information generated from Al, is there variation
from traditional or existing ethical obligations and expectations placed on lawyers signing
pleadings absent Al involvement?

Opinion #4:

No. A lawyer may not abrogate her responsibilities under the Rules of Professional
Conduct by relying upon Al. Per Rule 3.1, a lawyer is prohibited from bringing or defending
“a proceeding, or assert[ing] or controvert[ing] an issue therein, unless there is a basis in
law and fact for doing so that is not frivolous[.]” A lawyer’s signature on a pleading also
certifies the lawyer's good faith belief as to the factual and legal assertions
therein. See N.C. R. Civ. Pro. 11 (“The signature of an attorney...constitutes a certificate
by him that he has read the pleading, motion, or other paper; that to the best of his
knowledge, information, and belief formed after reasonable inquiry it is well grounded in
fact and is warranted by existing law or a good faith argument for the extension,
modification, or reversal of existing law, and that it is not interposed for any improper
purpose, such as to harass or to cause unnecessary delay or needless increase in the
cost of litigation.”). If the lawyer employs Al in her practice and adopts the tool’s product as
her own, the lawyer is professionally responsible for the use of the tool's
product. See Opinion #1.

Inquiry #5:

If a lawyer uses Al to assist in the representation of a client, is the lawyer under any
obligation to inform the client that the lawyer has used Al in furtherance of the
representation or legal services provided?



Opinion #5:

The answer to this question depends on the type of technology used, the intended product
from the technology, and the level of reliance placed upon the technology/technology’s
product. Ultimately, the attorney/firm will need to respond to each case and each client
individually. Rule 1.4(b) requires an attorney to explain a matter to her client “to the extent
reasonably necessary to permit the client to make informed decisions regarding the
representation.” Generally, a lawyer need not inform her client that she is using an Al tool
to complete ordinary tasks, such as conducting legal research or generic case/practice
management. However, if a lawyer delegates substantive tasks in furtherance of the
representation to an Al tool, the lawyer’s use of the tool is akin to outsourcing legal work to
a nonlawyer or other third-party resource or service, for which the client's advanced
informed consent is required. See 2007 FEO 12. Additionally, if the decision to use or not
use an Al tool in the case requires the client’s input with regard to fees, the lawyer must
inform and seek input from the client. As stated before, it is ultimately a lawyer’s
professional responsibility to exercise independent judgment when deciding to use or rely
upon the work product of any outsourced, third-party service. See 2007 FEO 12; Opinions
#1 & 4.

Inquiry #6:

Lawyer has an estate planning practice and bills at the rate of $300 per hour. Lawyer has
integrated an Al program into the provision of legal services, resulting in increased
efficiency and work output. For example, Lawyer previously spent approximately three
hours drafting standard estate planning documents for a client; with the use of Al, Lawyer
now spends only one hour preparing those same documents for a client. May Lawyer bill
the client for the three hours of work that the prepared estate documents represent?

Opinion #6:

No, Lawyer may not bill a client for three hours of work when only one hour of work was
actually experienced. A lawyer’s billing practices must be accurate, honest, and not clearly
excessive. Rules 7.1, 8.4(c), and 1.5(a); see also 2022 FEO 4. If the use of Al in Lawyer’s
practice results in greater efficiencies in providing legal services, Lawyer may enjoy the
benefit of those new efficiencies by completing more work for more clients; Lawyer may
not inaccurately bill a client based upon the “time-value represented” by the end product
should Lawyer not have used Al when providing legal services.

Rather than billing on an hourly basis, Lawyer may consider billing clients a flat fee for the
drafting of documents—even when using Al to assist in drafting—provided the flat fee
charged is not clearly excessive and the client consents to the billing structure. See 2022
FEO 4.

Relatedly, Lawyer may also bill a client for expenses incurred related to Lawyer’s use of Al
in the furtherance of a client’'s legal services, provided the expenses charged are



accurate, not clearly excessive, and the client consents to the charge, preferably in
writing. See Rule 1.5(b). Such costs include:

* a lawyer’s use of Al that is specifically identified and directly related to the legal services
provided to the client during the representation; or

* a general administrative fee to cover the costs of generic expenses incurred during the
representation for the benefit of the client, e.g., copies, printing, postage, or general
technology-related expenses—including Al—that are implemented to improve services or
client convenience.
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A lawyer shall not handle a legal matter that the lawyer knows or should know he or she is
not competent to handle without associating with a lawyer who is competent to handle the
matter. Competent representation requires the legal knowledge, skill, thoroughness, and
preparation reasonably necessary for the representation.

Comment
Legal Knowledge and Skill

[1] In determining whether a lawyer employs the requisite knowledge and skill in a
particular matter, relevant factors include the relative complexity and specialized nature of
the matter, the lawyer's general experience, the lawyer's training and experience in the
field in question, the preparation and study the lawyer is able to give the matter, and
whether it is feasible to refer the matter to, or associate or consult with, a lawyer of
established competence in the field in question. In many instances, the required
proficiency is that of a general practitioner. Expertise in a particular field of law may be
required in some circumstances.

[2] A lawyer need not necessarily have special training or prior experience to handle legal
problems of a type with which the lawyer is unfamiliar. A newly admitted lawyer can be as
competent as a practitioner with long experience. Some important legal skills, such as the
analysis of precedent, the evaluation of evidence, and legal drafting, are required in all
legal problems. Perhaps the most fundamental legal skill consists of determining what
kind of legal problems a situation may involve, a skill that necessarily transcends any
particular specialized knowledge. A lawyer can provide adequate representation in a
wholly novel field through necessary study. Competent representation can also be
provided through the association of a lawyer of established competence in the field in
question.

[3] In an emergency, a lawyer may give advice or assistance in a matter in which the
lawyer does not have the skill ordinarily required where referral to, or consultation or
association with, another lawyer would be impractical. Even in an emergency, however,
assistance should be limited to that which is reasonably necessary under the
circumstances, for ill-considered action under emergency conditions can jeopardize the
client's interest.
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[4] A lawyer may accept representation where the requisite level of competence can be
achieved by reasonable preparation. This applies as well to a lawyer who is appointed as
counsel for an unrepresented person.

Thoroughness and Preparation

[5] Competent handling of a particular matter includes inquiry into, and analysis of, the
factual and legal elements of the problem, and use of methods and procedures meeting
the standards of competent practitioners. It also includes adequate preparation. The
required attention and preparation are determined, in part, by what is at stake; major
litigation and complex transactions ordinarily require more extensive treatment than
matters of lesser complexity or consequence. An agreement between the lawyer and the
client regarding the scope of the representation may limit the matters for which the lawyer
is responsible. See Rule 1.2(c).

Retaining or Contracting with Other Lawyers

[6] Before a lawyer retains or contracts with other lawyers outside the lawyer’s own firm to
provide or assist in the provision of legal services to a client, the lawyer should ordinarily
obtain informed consent from the client and must reasonably believe that the other
lawyers’ services will contribute to the competent and ethical representation of the client.
See also Rules 1.2 (allocation of authority), 1.4 (communication with client), 1.5(e) (fee
division), 1.6 (confidentiality), and 5.5(a) (unauthorized practice of law). The
reasonableness of the decision to retain or contract with other lawyers outside the
lawyer’s own firm will depend upon the circumstances, including the education,
experience, and reputation of the nonfirm lawyers; the nature of the services assigned to
the nonfirm lawyers; and the legal protections, professional conduct rules, and ethical
environments of the jurisdictions in which the services will be performed, particularly
relating to confidential information.

[7] When lawyers from more than one law firm are providing legal services to the client on
a particular matter, the lawyers ordinarily should consult with each other and the client
about the scope of their respective representations and the allocation of responsibility
among them. See Rule 1.2. When making allocations of responsibility in a matter pending
before a tribunal, lawyers and parties may have additional obligations that are a matter of
law beyond the scope of these Rules.

Maintaining Competence

[8] To maintain the requisite knowledge and skill, a lawyer should keep abreast of changes
in the law and its practice, including the benefits and risks associated with the technology
relevant to the lawyer’s practice, engage in continuing study and education, and comply
with all continuing legal education requirements to which the lawyer is subject.

Distinguishing Professional Negligence



[9] An error by a lawyer may constitute professional malpractice under the applicable
standard of care and subject the lawyer to civil liability. However, conduct that constitutes
a breach of the civil standard of care owed to a client giving rise to liability for professional
malpractice does not necessarily constitute a violation of the ethical duty to represent a
client competently. A lawyer who makes a good-faith effort to be prepared and to be
thorough will not generally be subject to professional discipline, although he or she may
be subject to a claim for malpractice. For example, a single error or omission made in
good faith, absent aggravating circumstances, such as an error while performing a public
records search, is not usually indicative of a violation of the duty to represent a client
competently.

[10] Repeated failure to perform legal services competently is a violation of this rule. A
pattern of incompetent behavior demonstrates that a lawyer cannot or will not acquire the
knowledge and skills necessary for minimally competent practice. For example, a lawyer
who repeatedly provides legal services that are inadequate or who repeatedly provides
legal services that are unnecessary is not fulfilling his or her duty to be competent. This
pattern of behavior does not have to be the result of a dishonest or sinister motive, nor
does it have to result in damages to a client giving rise to a civil claim for malpractice in
order to cast doubt on the lawyer's ability to fulfill his or her professional responsibilities.

History Note: Statutory Authority G.S. 84-23
Adopted by the Supreme Court July 24, 1997

Amendments Approved by the Supreme Court: March 1, 2003; October 2, 2014
Ethics Opinion Notes

RPC 198. Opinion explores the ethical responsibilities of stand-by defense counsel who
are instructed to take over the defense in a capital murder case without an opportunity to
prepare.

RPC 199. Opinion addresses the ethical responsibilities of a lawyer appointed to
represent a criminal defendant in a capital case who, in good faith, believes he lacks the
experience and ability to represent the defendant competently.

RPC 216. Opinion rules that a lawyer may use the services of a nonlawyer independent
contractor to search a title provided the nonlawyer is properly supervised by the lawyer.

99 Formal Ethics Opinion 12. Opinion rules that when a lawyer appears with a debtor at
a meeting of creditors in a bankruptcy proceeding as a favor to the debtor's lawyer, the
lawyer is representing the debtor and all of the ethical obligations attendant to legal
representation apply.

2002 Formal Ethics Opinion 5. Opinion rules that whether electronic mail should be
retained as a part of a client's file is a legal decision to be made by the lawyer.
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https://www.ncbar.gov/for-lawyers/ethics/adopted-opinions/2002-formal-ethics-opinion-5/

2007 Formal Ethics Opinion 12. Opinion rules that a lawyer may outsource limited legal
support services to a foreign lawyer or a nonlawyer (collectively "foreign assistants")
provided the lawyer properly selects and supervises the foreign assistants, ensures the
preservation of client confidences, avoids conflicts of interests, discloses the outsourcing,
and obtains the client's advanced informed consent.

2008 Formal Ethics Opinion 14. Opinion rules that it is not an ethical violation when a
lawyer fails to attribute or obtain consent when incorporating into his own brief, contract, or
pleading excerpts from a legal brief, contract, or pleading written by another lawyer. .

2009 Formal Ethics Opinion 17. Opinion rules that whether a lawyer rendering a title
opinion to a title insurer should tack to an owner’s policy of title insurance or a
mortgagee’s (lender’s) policy is a question of standard of care and outside the purview of
the Ethics Committee

2011 Formal Ethics Opinion 10. Opinion rules that a lawyer may advertise on a website
that offers daily discounts to consumers where the website company’s compensation is a
percentage of the amount paid to the lawyer if certain disclosures are made and certain
conditions are satisfied.

2012 Formal Ethics Opinion 10. Opinion rules a lawyer may not participate as a network
lawyer for a company providing litigation or administrative support services for clients with
a particular legal/business problem unless certain conditions are satisfied.

2014 Formal Ethics Opinion 4. Opinion rules that a lawyer may send a subpoena for
medical records to an entity covered by HIPAA without providing the assurances
necessary for the entity to comply with the subpoena as set out in 45 C.F.R. §164.512(e)

(ii).

2014 Formal Ethics Opinion 5. Opinion rules a lawyer must advise a civil litigation client
about the legal ramifications of the client’'s postings on social media as necessary to
represent the client competently. The lawyer may advise the client to remove postings on
social media if the removal is done in compliance with the rules and law on preservation
and spoliation of evidence.

2015 Formal Ethics Opinion 4. Opinion analyzes a lawyer’s professional responsibilities
when she discovers that she made an error that may adversely impact the client’s case.

2020 Formal Ethics Opinion 5. Opinion discusses a lawyer’s professional responsibility
to inform clients about relevant, potential fraudulent attempts to improperly acquire client
funds during a real property transaction.

2021 Formal Ethics Opinion 2. Opinion discusses a lawyer’s professional responsibility
to safeguard entrusted funds by identifying and avoiding purported transactions involving
counterfeit checks.
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2023 Formal Ethics Opinion 1. Opinion clarifies a lawyer’s professional responsibility
when closing and/or selling a law practice and when handling aged client files.
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Rule 1.6 Confidentiality of Information
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(a) Alawyer shall not reveal information acquired during the professional relationship with
a client unless the client gives informed consent, the disclosure is impliedly authorized in
order to carry out the representation or the disclosure is permitted by paragraph (b).

(b) A lawyer may reveal information protected from disclosure by paragraph (a) to the
extent the lawyer reasonably believes necessary:

(1) to comply with the Rules of Professional Conduct, the law or court order;
(2) to prevent the commission of a crime by the client;
(3) to prevent reasonably certain death or bodily harm;

(4) to prevent, mitigate, or rectify the consequences of a client's criminal or fraudulent act
in the commission of which the lawyer's services were used;

(5) to secure legal advice about the lawyer's compliance with these Rules;

(6) to establish a claim or defense on behalf of the lawyer in a controversy between the
lawyer and the client; to establish a defense to a criminal charge or civil claim against the
lawyer based upon conduct in which the client was involved; or to respond to allegations
in any proceeding concerning the lawyer's representation of the client;

(7) to comply with the rules of a lawyers' or judges' assistance program approved by the
North Carolina State Bar or the North Carolina Supreme Court; or

(8) to detect and resolve conflicts of interest arising from the lawyer's change of
employment or from changes in the composition or ownership of a firm, but only if the
revealed information would not compromise the attorney-client privilege or otherwise
prejudice the client.

(c) A lawyer shall make reasonable efforts to prevent the inadvertent or unauthorized
disclosure of, or unauthorized access to, information relating to the representation of a
client.

(d) The duty of confidentiality described in this Rule encompasses information received by
a lawyer then acting as an agent of a lawyers' or judges' assistance program approved by
the North Carolina State Bar or the North Carolina Supreme Court regarding another
lawyer or judge seeking assistance or to whom assistance is being offered. For the
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purposes of this Rule, "client" refers to lawyers seeking assistance from lawyers' or
judges' assistance programs approved by the North Carolina State Bar or the North
Carolina Supreme Court.

Comment

[11 This Rule governs the disclosure by a lawyer of information relating to the
representation of a client acquired during the lawyer's representation of the client.
‘Information acquired during the professional relationship with a client” does not
encompass information acquired through legal research or other expansion of the lawyer’s
legal knowledge, even if acquired during the representation, as the client does not have
any reasonable expectation of confidentiality of such information. See Rule 1.18 for the
lawyer's duties with respect to information provided to the lawyer by a prospective client,
Rule 1.9(c)(2) for the lawyer's duty not to reveal information acquired during a lawyer's
prior representation of a former client, and Rules 1.8(b) and 1.9(c)(1) for the lawyer's
duties with respect to the use of such information to the disadvantage of clients and
former clients and Rule 8.6 for a lawyer's duty to disclose information to rectify a wrongful
conviction.

[2] A fundamental principle in the client-lawyer relationship is that, in the absence of the
client's informed consent, the lawyer must not reveal information acquired during the
representation. See Rule 1.0(f) for the definition of informed consent. This contributes to
the trust that is the hallmark of the client-lawyer relationship. The client is thereby
encouraged to seek legal assistance and to communicate fully and frankly with the lawyer
even as to embarrassing or legally damaging subject matter. The lawyer needs this
information to represent the client effectively and, if necessary, to advise the client to
refrain from wrongful conduct. Aimost without exception, clients come to lawyers in order
to determine their rights and what is, in the complex of laws and regulations, deemed to
be legal and correct. Based upon experience, lawyers know that almost all clients follow
the advice given, and the law is upheld.

[3] The principle of client-lawyer confidentiality is given effect by related bodies of law: the
attorney-client privilege, the work product doctrine and the rule of confidentiality
established in professional ethics. The attorney-client privilege and work-product doctrine
apply in judicial and other proceedings in which a lawyer may be called as a witness or
otherwise required to produce evidence concerning a client. The rule of client-lawyer
confidentiality applies in situations other than those where evidence is sought from the
lawyer through compulsion of law. The confidentiality rule, for example, applies not only to
matters communicated in confidence by the client but also to all information acquired
during the representation, whatever its source. A lawyer may not disclose such information
except as authorized or required by the Rules of Professional Conduct or other law. See
also Scope.

[4] Paragraph (a) prohibits a lawyer from revealing information acquired during the
representation of a client. This prohibition also applies to disclosures by a lawyer that do



not in themselves reveal protected information but could reasonably lead to the discovery
of such information by a third person. A lawyer's use of a hypothetical to discuss issues
relating to the representation is permissible so long as there is no reasonable likelihood
that the listener will be able to ascertain the identity of the client or the situation involved.

Authorized Disclosure

[5] Except to the extent that the client's instructions or special circumstances limit that
authority, a lawyer is impliedly authorized to make disclosures about a client when
appropriate in carrying out the representation. In some situations, for example, a lawyer
may be impliedly authorized to admit a fact that cannot properly be disputed or to make a
disclosure that facilitates a satisfactory conclusion to a matter. Lawyers in a firm may, in
the course of the firm's practice, disclose to each other information relating to a client of
the firm, unless the client has instructed that particular information be confined to specified
lawyers.

Disclosure Adverse to Client

[6] Although the public interest is usually best served by a strict rule requiring lawyers to
preserve the confidentiality of information acquired during the representation of their
clients, the confidentiality rule is subject to limited exceptions. In becoming privy to
information about a client, a lawyer may foresee that the client intends to commit a crime.
Paragraph (b)(2) recognizes that a lawyer should be allowed to make a disclosure to avoid
sacrificing the interests of the potential victim in favor of preserving the client's
confidences when the client's purpose is wrongful. Similarly, paragraph (b)(3) recognizes
the overriding value of life and physical integrity and permits disclosure reasonably
necessary to prevent reasonably certain death or substantial bodily harm. Such harm is
reasonably certain to occur if it will be suffered imminently or if there is a present and
substantial threat that a person will suffer such harm at a later date if the lawyer fails to
take action necessary to eliminate the threat. Thus, a lawyer who knows that a client has
accidentally discharged toxic waste into a town's water supply may reveal this information
to the authorities if there is a present and substantial risk that a person who drinks the
water will contract a life-threatening or debilitating disease and the lawyer's disclosure is
necessary to eliminate the threat or reduce the number of victims.

[71 A lawyer may have been innocently involved in past conduct by a client that was
criminal or fraudulent. Even if the involvement was innocent, however, the fact remains
that the lawyer's professional services were made the instrument of the client's crime or
fraud. The lawyer, therefore, has a legitimate interest in being able to rectify the
consequences of such conduct, and has the professional right, although not a professional
duty, to rectify the situation. Exercising that right may require revealing information
acquired during the representation. Paragraph (b)(4) gives the lawyer professional
discretion to reveal such information to the extent necessary to accomplish rectification.



[8] Although paragraph (b)(2) does not require the lawyer to reveal the client's anticipated
misconduct, the lawyer may not counsel or assist the client in conduct the lawyer knows is
criminal or fraudulent. See Rule 1.2(d). See also Rule 1.16 with respect to the lawyer's
obligation or right to withdraw from the representation of the client in such circumstances.
Where the client is an organization, the lawyer may be in doubt whether contemplated
conduct will actually be carried out by the organization. Where necessary to guide conduct
in connection with this Rule, the lawyer may make inquiry within the organization as
indicated in Rule 1.13(b).

[9] Paragraph (b)(4) addresses the situation in which the lawyer does not learn of the
client's crime or fraud until after it has been consummated. Although the client no longer
has the option of preventing disclosure by refraining from the wrongful conduct, there will
be situations in which the loss suffered by the affected person can be prevented, rectified
or mitigated. In such situations, the lawyer may disclose information acquired during the
representation to the extent necessary to enable the affected persons to prevent or
mitigate reasonably certain losses or to attempt to recoup their losses. Paragraph (b)(4)
does not apply when a person who has committed a crime or fraud thereafter employs a
lawyer for representation concerning that offense.

[10] A lawyer's confidentiality obligations do not preclude a lawyer from securing
confidential legal advice about the lawyer's personal responsibility to comply with these
Rules. In most situations, disclosing information to secure such advice will be impliedly
authorized for the lawyer to carry out the representation. Even when the disclosure is not
impliedly authorized, paragraph (b)(5) permits such disclosure because of the importance
of a lawyer's compliance with the Rules of Professional Conduct.

[11] Where a legal claim or disciplinary charge alleges complicity of the lawyer in a client's
conduct or other misconduct of the lawyer involving representation of the client, the lawyer
may respond to the extent the lawyer reasonably believes necessary to establish a
defense. The same is true with respect to a claim involving the conduct or representation
of a former client. Such a charge can arise in a civil, criminal, disciplinary or other
proceeding and can be based on a wrong allegedly committed by the lawyer against the
client or on a wrong alleged by a third person, for example, a person claiming to have
been defrauded by the lawyer and client acting together. The lawyer's right to respond
arises when an assertion of such complicity has been made. Paragraph (b)(6) does not
require the lawyer to await the commencement of an action or proceeding that charges
such complicity, so that the defense may be established by responding directly to a third
party who has made such an assertion. The right to defend also applies, of course, where
a proceeding has been commenced.

[12] A lawyer entitled to a fee is permitted by paragraph (b)(6) to prove the services
rendered in an action to collect it. This aspect of the rule expresses the principle that the
beneficiary of a fiduciary relationship may not exploit it to the detriment of the fiduciary.



[13] Other law may require that a lawyer disclose information about a client. Whether such
a law supersedes Rule 1.6 is a question of law beyond the scope of these Rules. When
disclosure of information acquired during the representation appears to be required by
other law, the lawyer must discuss the matter with the client to the extent required by Rule
1.4. If, however, the other law supersedes this Rule and requires disclosure, paragraph (b)
(1) permits the lawyer to make such disclosures as are necessary to comply with the law.

[14] Paragraph (b)(1) also permits compliance with a court order requiring a lawyer to
disclose information relating to a client's representation. If a lawyer is called as a witness
to give testimony concerning a client or is otherwise ordered to reveal information relating
to the client's representation, however, the lawyer must, absent informed consent of the
client to do otherwise, assert on behalf of the client all nonfrivolous claims that the
information sought is protected against disclosure by the attorney-client privilege or other
applicable law. In the event of an adverse ruling, the lawyer must consult with the client
about the possibility of appeal. See Rule 1.4. Unless review is sought, however, paragraph
(b)(1) permits the lawyer to comply with the court's order.

[15] Paragraph (b) permits disclosure only to the extent the lawyer reasonably believes the
disclosure is necessary to accomplish one of the purposes specified. Where practicable,
the lawyer should first seek to persuade the client to take suitable action to obviate the
need for disclosure. In any case, a disclosure adverse to the client's interest should be no
greater than the lawyer reasonably believes necessary to accomplish the purpose. If the
disclosure will be made in connection with a judicial proceeding, the disclosure should be
made in a manner that limits access to the information to the tribunal or other persons
having a need to know it and appropriate protective orders or other arrangements should
be sought by the lawyer to the fullest extent practicable.

[16] Paragraph (b) permits but does not require the disclosure of information acquired
during a client's representation to accomplish the purposes specified in paragraphs (b)(1)
through (b)(7). In exercising the discretion conferred by this Rule, the lawyer may consider
such factors as the nature of the lawyer's relationship with the client and with those who
might be injured by the client, the lawyer's own involvement in the transaction and factors
that may extenuate the conduct in question. When practical, the lawyer should first seek to
persuade the client to take suitable action, making it unnecessary for the lawyer to make
any disclosure. A lawyer's decision not to disclose as permitted by paragraph (b) does not
violate this Rule. Disclosure may be required, however, by other Rules. Some Rules
require disclosure only if such disclosure would be permitted by paragraph (b). See Rules
1.2(d), 4.1(b), 8.1 and 8.3. Rule 3.3, on the other hand, requires disclosure in some
circumstances regardless of whether such disclosure is permitted by this Rule. See Rule
3.3(c).

Detection of Conflicts of Interest

[17] Paragraph (b)(8) recognizes that lawyers in different firms may need to disclose
limited information to each other to detect and resolve conflicts of interest, such as when a



lawyer is considering an association with another firm, two or more firms are considering a
merger, or a lawyer is considering the purchase of a law practice. See Rule 1.17,
Comment [8]. Under these circumstances, lawyers and law firms are permitted to disclose
limited information, but only once substantive discussions regarding the new relationship
have occurred. Any such disclosure should ordinarily include no more than the identity of
the persons and entities involved in a matter, a brief summary of the general issues
involved, and information about whether the matter has terminated. Even this limited
information, however, should be disclosed only to the extent reasonably necessary to
detect and resolve conflicts of interest that might arise from the possible new relationship.
Moreover, the disclosure of any information is prohibited if it would compromise the
attorney-client privilege or otherwise prejudice the client (e.g., the fact that a corporate
client is seeking advice on a corporate takeover that has not been publicly announced;
that a person has consulted a lawyer about the possibility of divorce before the person's
intentions are known to the person's spouse; or that a person has consulted a lawyer
about a criminal investigation that has not led to a public charge). Under those
circumstances, paragraph (a) prohibits disclosure unless the client or former client gives
informed consent. A lawyer's fiduciary duty to the lawyer's firm may also govern a lawyer's
conduct when exploring an association with another firm and is beyond the scope of these
Rules.

[18] Any information disclosed pursuant to paragraph (b)(8) may be used or further
disclosed only to the extent necessary to detect and resolve conflicts of interest.
Paragraph (b)(8) does not restrict the use of information acquired by means independent
of any disclosure pursuant to paragraph (b)(8). Paragraph (b)(8) also does not affect the
disclosure of information within a law firm when the disclosure is otherwise authorized,
such as when a lawyer in a firm discloses information to another lawyer in the same firm
to detect and resolve conflicts of interest that could arise in connection with undertaking a
new representation. See Comment [5].

Acting Competently to Preserve Confidentiality

[19] Paragraph (c) requires a lawyer to act competently to safeguard information acquired
during the representation of a client against unauthorized access by third parties and
against inadvertent or unauthorized disclosure by the lawyer or other persons who are
participating in the representation of the client or who are subject to the lawyer's
supervision. See Rules 1.1, 5.1, and 5.3. The unauthorized access to, or the inadvertent
or unauthorized disclosure of, information acquired during the professional relationship
with a client does not constitute a violation of paragraph (c) if the lawyer has made
reasonable efforts to prevent the access or disclosure. Factors to be considered in
determining the reasonableness of the lawyer's efforts include, but are not limited to, the
sensitivity of the information, the likelihood of disclosure if additional safeguards are not
employed, the cost of employing additional safeguards, the difficulty of implementing the
safeguards, and the extent to which the safeguards adversely affect the lawyer's ability to
represent clients (e.g., by making a device or important piece of software excessively



difficult to use). A client may require the lawyer to implement special security measures not
required by this Rule, or may give informed consent to forgo security measures that would
otherwise be required by this Rule. Whether a lawyer may be required to take additional
steps to safeguard a client's information to comply with other law—such as state and
federal laws that govern data privacy, or that impose notification requirements upon the
loss of, or unauthorized access to, electronic information—is beyond the scope of these
Rules. For a lawyer's duties when sharing information with nonlawyers outside the
lawyer's own firm, see Rule 5.3, Comments [3]-[4].

[20] When transmitting a communication that includes information acquired during the
representation of a client, the lawyer must take reasonable precautions to prevent the
information from coming into the hands of unintended recipients. This duty, however, does
not require that the lawyer use special security measures if the method of communication
affords a reasonable expectation of privacy. Special circumstances, however, may warrant
special precautions. Factors to be considered in determining the reasonableness of the
client's expectation of confidentiality include the sensitivity of the information and the
extent to which the privacy of the communication is protected by law or by a confidentiality
agreement. A client may require the lawyer to implement special security measures not
required by this Rule or may give informed consent to the use of a means of
communication that would otherwise be prohibited by this Rule. Whether a lawyer may be
required to take additional steps to comply with other law, such as state and federal laws
that govern data privacy, is beyond the scope of these Rules.

Former Client

[21] The duty of confidentiality continues after the client-lawyer relationship has
terminated. See Rule 1.9(c)(2). See Rule 1.9(c)(1) for the prohibition against using such
information to the disadvantage of the former client.

Lawyer's Assistance Program

[22] Information about a lawyer's or judge's misconduct or fithess may be received by a
lawyer in the course of that lawyer's participation in an approved lawyers' or judges'
assistance program. In that circumstance, providing for the confidentiality of such
information encourages lawyers and judges to seek help through such programs.
Conversely, without such confidentiality, lawyers and judges may hesitate to seek
assistance, which may then result in harm to their professional careers and injury to their
clients and the public. The rule, therefore, requires that any information received by a
lawyer on behalf of an approved lawyers' or judges' assistance program be regarded as
confidential and protected from disclosure to the same extent as information received by a
lawyer in any conventional client-lawyer relationship.

History Note: Statutory Authority G.S. 84-23

Adopted by the Supreme Court: July 24, 1997



Amendments Approved by the Supreme Court: March 1, 2003; October 2, 2014; March
16, 2017; November 2, 2022

Ethics Opinion Notes

CPR 284. An attorney who, in the course of representing one spouse, obtains confidential
information bearing upon the criminal conduct of the other spouse must not disclose such
information.

CPR 300. An attorney, after being discharged, cannot discuss the client's case with the
client's new attorney without the client's consent.

CPR 313. An attorney may not voluntarily disclose confidential information concerning a
client's criminal record.

CPR 362. An attorney may not disclose the perjury of his partner's client.

CPR 374. Information concerning apparent tax fraud obtained by an attorney employed by
a fire insurer to depose insureds concerning claims is confidential and may not be
disclosed without the insurer's consent.

RPC 12. Opinion rules that a lawyer may reveal confidential information to correct a
mistake if disclosure is impliedly authorized by the client.

RPC 21. Opinion rules that a lawyer may send a demand letter to the adverse party
without identifying the client by name.

RPC 23. Opinion rules that a lawyer may disclose information to the IRS concerning a real
estate transaction which would otherwise be protected if required to do so by law, and
further that notice of such required disclosure, should be given to the client and other
affected parties.

RPC 33. Opinion rules that an attorney who learns through a privileged communication of
his client's alias and prior criminal record may not permit his client to testify under a false
name or deny his prior record under oath. If the client does so, the attorney would be
required to request the client to disclose the true name or record and, if the client refused,
to withdraw pursuant to the rules of the tribunal.

RPC 62. Opinion rules that an attorney may disclose client confidences necessary to
protect her reputation where a claim alleging malpractice is brought by a former client
against the insurance company which employed the attorney to represent the former
client.

RPC 77. Opinion rules that a lawyer may disclose confidential information to his or her
liability insurer to defend against a claim but not for the sole purpose of assuring
coverage.
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RPC 113. Opinion rules that a lawyer may disclose information concerning advice given to
a client at a closing in regard to the significance of the client's lien affidavit.

RPC 117. Opinion rules that a lawyer may not reveal confidential information concerning
his client's contagious disease.

RPC 120. Opinion rules that, for the purpose of the Rules of Professional Conduct, a
lawyer may, but need not necessarily, disclose confidential information concerning child
abuse pursuant to a statutory requirement.

RPC 133. Opinion rules that a law firm may make its waste paper available for recycling.

RPC 157. Opinion rules that a lawyer may seek the appointment of a guardian for a client
the lawyer believes to be incompetent over the client's objection.

RPC 175. Opinion rules that a lawyer may ethically exercise his or her discretion to decide
whether to reveal confidential information concerning child abuse or neglect pursuant to a
statutory requirement.

RPC 179. Opinion rules that a lawyer may not offer or enter into a settlement agreement
that contains a provision barring the lawyer who represents the settling party from
representing other claimants against the opposing party.

RPC 195. Opinion rules that the attorney who formerly represented an estate may divulge
confidential information relating to the representation of the estate to the substitute
personal representative of the estate.

RPC 206. Opinion rules that a lawyer may disclose the confidential information of a
deceased client to the personal representative of the client's estate but not to the heirs of
the estate.

RPC 209. Opinion provides guidelines for the disposal of closed client files.

RPC 215. Opinion rules that when using a cellular or cordless telephone or any other
unsecure method of communication, a lawyer must take steps to minimize the risk that
confidential information may be disclosed.

RPC 230. Opinion rules that a lawyer representing a client on a good faith claim for social
security disability benefits may withhold evidence of an adverse medical report in a
hearing before an administrative law judge if not required by law or court order to produce
such evidence.

RPC 244. Opinion rules that although a lawyer asks a prospective client to sign a form
stating that no client-lawyer relationship will be created by reason of a free consultation
with the lawyer, the lawyer may not subsequently disclaim the creation of a client-lawyer
relationship and represent the opposing party.
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RPC 246. Opinion rules that, under certain circumstances, a lawyer may not represent a
party whose interests are opposed to the interests of a prospective client if confidential
information of the prospective client must be used in the representation.

RPC 252. Opinion rules that a lawyer in receipt of materials that appear on their face to be
subject to the attorney-client privilege or otherwise confidential, which were inadvertently
sent to the lawyer by the opposing party or opposing counsel, should refrain from
examining the materials and return them to the sender.

98 Formal Ethics Opinion 5. Opinion rules that a defense lawyer may remain silent while
the prosecutor presents an inaccurate driving record to the court provided the lawyer and
client did not criminally or fraudulently misrepresent the driving record to the prosecutor or
the court and, further provided, that on application for a limited driving privilege, there is no
misrepresentation to the court about the prior driving record.

98 Formal Ethics Opinion 10. Opinion rules that an insurance defense lawyer may not
disclose confidential information about an insured's representation in bills submitted to an
independent audit company at the insurance carrier's request unless the insured
consents.

98 Formal Ethics Opinion 16. Opinion rules that a lawyer may represent a person who is
resisting an incompetency petition although the person may suffer from a mental disability,
provided the lawyer determines that resisting the incompetency petition is not frivolous.

98 Formal Ethics Opinion 18. Opinion rules that a lawyer representing a minor owes the
duty of confidentiality to the minor and may only disclose confidential information to the
minor's parent, without the minor's consent, if the parent is the legal guardian of the minor
and the disclosure of the information is necessary to make a binding legal decision about
the subject matter of the representation.

98 Formal Ethics Opinion 20. Opinion rules that, subject to a statute prohibiting the
withholding of the information, a lawyer's duty to disclose confidential client information to
a bankruptcy court ends when the case is closed although the debtor's duty to report new
property continues for 180 days after the date of filing the petition.

99 Formal Ethics Opinion 11. Opinion rules that an insurance defense lawyer may not
submit billing information to an independent audit company at the insurance carrier's
request unless the insured's consent to the disclosure, obtained by the insurance carrier,
was informed.

99 Formal Ethics Opinion 15. Opinion rules that a lawyer with knowledge that a former
client is defrauding a bankruptcy court may reveal the confidences of the former client to
rectify the fraud if required by law or if necessary to rectify the fraud.

2000 Formal Ethics Opinion 11. Opinion rules that a lawyer who was formerly in-house
legal counsel for a corporation must obtain the permission of a court prior to disclosing
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confidential information of the corporation to support a personal claim for wrongful
termination.

2002 Formal Ethics Opinion 7. Opinion clarifies RPC 206 by ruling that a lawyer may
reveal the relevant confidential information of a deceased client in a will contest
proceeding if the attorney/client privilege does not apply to the lawyer's testimony.

2003 Formal Ethics Opinion 9. Opinion rules that a lawyer may participate in a
settlement agreement that contains a provision limiting or prohibiting disclosure of
information obtained during the representation even though the provision will effectively
limit the lawyer's ability to represent future claimants.

2003 Formal Ethics Opinion 15. Opinion rules that an attorney may provide an
accounting of disbursements of sums recovered for a personal injury claimant as required
by N.C.G.S. § 44-50.1.

2004 Formal Ethics Opinion 6. Opinion rules that a lawyer may disclose confidential
client information to collect a fee, including information necessary to support a claim that
the corporate veil should be pierced, provided the claim is advanced in good faith.

2005 Formal Ethics Opinion 4. Opinion rules that absent consent to disclose from the
parent, a lawyer may not reveal confidences received from a parent seeking
representation of a minor.

2005 Formal Ethics Opinion 9. Opinion rules that a lawyer for a publicly traded company
does not violate the Rules of Professional Conduct if the lawyer "reports out" confidential
information as permitted by SEC regulations.

2006 Formal Ethics Opinion 1. Opinion rules that a lawyer who represents the employer
and its workers' compensation carrier must share the case evaluation, litigation plan, and
other information with both clients unless the clients give informed consent to withhold
such information.

2007 Formal Ethics Opinion 2. Opinion rules that a lawyer may not take possession of a
client's contraband if possession is itself a crime and, unless there is an exception
allowing disclosure of confidential information, the lawyer may not disclose confidential
information relative to the contraband.

2007 Formal Ethics Opinion 12. Opinion rules that a lawyer may outsource limited legal
support services to a foreign lawyer or a nonlawyer (collectively "foreign assistants")
provided the lawyer properly selects and supervises the foreign assistants, ensures the
preservation of client confidences, avoids conflicts of interests, discloses the outsourcing,
and obtains the client's advanced informed consent.

2008 Formal Ethics Opinion 1. Opinion rules that lawyer representing an undocumented
worker in a workers' compensation action has a duty to correct court documents
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containing false statements of material fact and is prohibited from introducing evidence in
support of the proposition that an alias is the client's legal name.

2008 Formal Ethics Opinion 3. Opinion rules a lawyer may assist a pro se litigant by
drafting pleadings and giving advice without making an appearance in the proceeding and
without disclosing or ensuring the disclosure of his assistance to the court unless required
to do so by law or court order.

2008 Formal Ethics Opinion 5. Opinion rules that client files may be stored on a website
accessible by clients via the internet provided the confidentiality of all client information on
the website is protected.

2008 Formal Ethics Opinion 13. Opinion rules that, unless affected clients expressly
consent to the disclosure of their confidential information, a lawyer may allow a title insurer
to audit the lawyer's real estate trust account and reconciliation reports only if certain
written assurances to protect client confidences are obtained from the title insurer, the
audited account is only used for real estate closings, and the audit is limited to certain
records and to real estate transactions insured by the title insurer.

2009 Formal Ethics Opinion 1. Opinion rules that a lawyer must use reasonable care to
prevent the disclosure of confidential client information hidden in metadata when
transmitting an electronic communication and a lawyer who receives an electronic
communication from another party or another party's lawyer must refrain from searching
for and using confidential information found in the metadata embedded in the document.

2009 Formal Ethics Opinion 3. Opinion rules that a lawyer has a professional obligation
not to encourage or allow a nonlawyer employee to disclose confidences of a previous
employer's clients for purposes of solicitation.

2009 Formal Ethics Opinion 8. Opinion provides guidelines for a lawyer for a party to a
partition proceeding and rules that the lawyer may subsequently serve as a commissioner
for the sale but not as one of the commissioners for the partitioning of the property.

2009 Formal Ethics Opinion 14. Opinion rules that a lawyer participating in a real estate
transaction may not in such transaction place his client’s title insurance in a title insurance
agency in which the lawyer’s spouse has any ownership interest.

2011 Formal Ethics Opinion 6. Opinion rules that a lawyer may contract with a vendor of
software as a service provided the lawyer uses reasonable care to safeguard confidential
client information.

2011 Formal Ethics Opinion 14. Opinion rules that a lawyer must obtain client consent,
confirmed in writing, before outsourcing its transcription and typing needs to a company
located in a foreign jurisdiction.
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2011 Formal Ethics Opinion 16. Opinion rules that a criminal defense lawyer accused of
ineffective assistance of counsel by a former client may share confidential client
information with prosecutors to help establish a defense to the claim so long as the lawyer
reasonably believes a response is necessary and the response is narrowly tailored to
respond to the allegations.

2012 Formal Ethics Opinion 5. Opinion rules that a lawyer representing an employer
must evaluate whether email messages an employee sent to and received from the
employee’s lawyer using the employer’s business email system are protected by the
attorney-client privilege and, if so, decline to review or use the messages unless a court
determines that the messages are not privileged.

2012 Formal Ethics Opinion 9. Opinion holds that a lawyer asked to represent a child in
a contested custody or visitation case should decline the appointment unless the order of
appointment identifies the lawyer’s role and specifies the responsibilities of the lawyer.

2012 Formal Ethics Opinion 10. Opinion rules a lawyer may not participate as a network
lawyer for a company providing litigation or administrative support services for clients with
a particular legal/business problem unless certain conditions are satisfied.

2013 Formal Ethics Opinion 5 . Opinion rules that a lawyer/trustee must explain his role
in a foreclosure proceeding to any unrepresented party that is an unsophisticated
consumer of legal services; if he fails to do so and that party discloses material
confidential information, the lawyer may not represent the other party in a subsequent,
related adversarial proceeding unless there is informed consent.

2013 Formal Ethics Opinion 12. Opinion rules that, in a worker’s compensation case,
when a client terminates representation, the subsequently hired lawyer may disclose the
settlement terms to the former lawyer to resolve a pre-litigation claim for fee division
pursuant to an applicable exception to the duty of confidentiality.

2014 Formal Ethics Opinion 1. Opinion encourages lawyers to become mentors to law
students and new lawyers (“protégés”) who are not employees of the mentor’s firm, and
examines the application of the duty of confidentiality to client communications to which a
protégé may be privy.

2015 Formal Ethics Opinion 5. Opinion provides that in post-conviction or appellate
proceedings, a discharged lawyer may discuss a former client’'s case and turn over the
former client’s file to successor counsel if the former client consents or the disclosure is
impliedly authorized.

2016 Formal Ethics Opinion 4. Opinion rules that lawyer may not disclose financial
information obtained during the representation of a former client to assist the sheriff with
the execution on a judgment for unpaid legal fees.
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2020 Formal Ethics Opinion 1. Opinion rules that a lawyer is not permitted to include

confidential information in a response to a client’s negative online review but is not barred
from responding in a professional and restrained manner.
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(a) A lawyer shall not knowingly:

(1) make a false statement of material fact or law to a tribunal or fail to correct a false
statement of material fact or law previously made to the tribunal by the lawyer;

(2) fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the
lawyer to be directly adverse to the position of the client and not disclosed by opposing
counsel; or

(3) offer evidence that the lawyer knows to be false. If a lawyer, the lawyer's client, or a
witness called by the lawyer, has offered material evidence and the lawyer comes to know
of its falsity, the lawyer shall take reasonable remedial measures, including, if necessary,
disclosure to the tribunal. A lawyer may refuse to offer evidence, other than the testimony
of a defendant in a criminal matter, that the lawyer reasonably believes is false.

(b) A lawyer who represents a client in an adjudicative proceeding and who knows that a
person intends to engage, is engaging or has engaged in criminal or fraudulent conduct
related to the proceeding shall take reasonable remedial measures, including, if
necessary, disclosure to the tribunal.

(c) The duties stated in paragraphs (a) and (b) continue to the conclusion of the
proceeding, and apply even if compliance requires disclosure of information otherwise
protected by Rule 1.6.

(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts known
to the lawyer that will enable the tribunal to make an informed decision, whether or not the
facts are adverse.

Comment

[1] This Rule governs the conduct of a lawyer who is representing a client in the
proceedings of a tribunal. See Rule 1.0(n) for the definition of "tribunal." It also applies
when the lawyer is representing a client in an ancillary proceeding conducted pursuant to
the tribunal's adjudicative authority, such as a deposition. Thus, for example, paragraph
(a)(3) requires a lawyer to take reasonable remedial measures if the lawyer comes to
know that a client who is testifying in a deposition has offered evidence that is false.
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[2] This Rule sets forth the special duties of lawyers as officers of the court to avoid
conduct that undermines the integrity of the adjudicative process. A lawyer acting as an
advocate in an adjudicative proceeding has an obligation to present the client's case with
persuasive force. Performance of that duty while maintaining confidences of the client,
however, is qualified by the advocate's duty of candor to the tribunal. Consequently,
although a lawyer in an adjudicative proceeding is not required to present an impartial
exposition of the law or to vouch for the evidence submitted in a cause, the lawyer must
not allow the tribunal to be misled by false statements of material fact or law or evidence
that the lawyer knows to be false.

Representations by a Lawyer

[3] An advocate is responsible for pleadings and other documents prepared for litigation,
but is usually not required to have personal knowledge of matters asserted therein, for
litigation documents ordinarily present assertions by the client, or by someone on the
client's behalf, and not assertions by the lawyer. Compare Rule 3.1. However, an assertion
purporting to be on the lawyer's own knowledge, as in an affidavit by the lawyer or in a
statement in open court, may properly be made only when the lawyer knows the assertion
is true or believes it to be true on the basis of a reasonably diligent inquiry. There are
circumstances where failure to make a disclosure is the equivalent of an affirmative
misrepresentation. The obligation prescribed in Rule 1.2(d) not to counsel a client to
commit or assist the client in committing a fraud applies in litigation. Regarding
compliance with Rule 1.2(d), see the Comment to that Rule. See also Rule 8.4(b),
Comment.

Legal Argument

[4] Legal argument based on a knowingly false representation of law constitutes
dishonesty toward the tribunal. A lawyer is not required to make a disinterested exposition
of the law, but must recognize the existence of pertinent legal authorities. Furthermore, as
stated in paragraph (a)(2), an advocate has a duty to disclose directly adverse authority in
the controlling jurisdiction that has not been disclosed by the opposing party. The
underlying concept is that legal argument is a discussion seeking to determine the legal
premises properly applicable to the case.

Offering Evidence

[5] Paragraph (a)(3) requires that the lawyer refuse to offer evidence that the lawyer
knows to be false, regardless of the client's wishes. This duty is premised on the lawyer's
obligation as an officer of the court to prevent the trier of fact from being misled by false
evidence. A lawyer does not violate this Rule if the lawyer offers the evidence for the
purpose of establishing its falsity.

[6] If a lawyer knows that the client intends to testify falsely or wants the lawyer to
introduce false evidence, the lawyer should seek to persuade the client that the evidence



should not be offered. If the persuasion is ineffective and the lawyer continues to
represent the client, the lawyer must refuse to offer the false evidence. If only a portion of
a witness's testimony will be false, the lawyer may call the witness to testify but may not
elicit or otherwise permit the witness to present the testimony that the lawyer knows is
false.

[7] The duties stated in paragraphs (a) and (b) apply to all lawyers, including defense
counsel in criminal cases. See Comment [9].

[8] The prohibition against offering false evidence only applies if the lawyer knows that the
evidence is false. A lawyer's reasonable belief that evidence is false does not preclude its
presentation to the trier of fact. A lawyer's knowledge that evidence is false, however, can
be inferred from the circumstances.See Rule 1.0(g). Thus, although a lawyer should
resolve doubts about the veracity of testimony or other evidence in favor of the client, the
lawyer cannot ignore an obvious falsehood.

[9] Although paragraph (a)(3) only prohibits a lawyer from offering evidence the lawyer
knows to be false, it permits the lawyer to refuse to offer testimony or other proof that the
lawyer reasonably believes is false. Offering such proof may reflect adversely on the
lawyer's ability to discriminate in the quality of evidence and thus impair the lawyer's
effectiveness as an advocate. Because of the special protections historically provided
criminal defendants, however, this Rule does not permit a lawyer to refuse to offer the
testimony of such a client where the lawyer reasonably believes but does not know that
the testimony will be false. Unless the lawyer knows the testimony will be false, the lawyer
must honor the client's decision to testify. See also Comment [7].

Remedial Measures

[10] Having offered material evidence in the belief that it was true, a lawyer may
subsequently come to know that the evidence is false. Or, a lawyer may be surprised
when the lawyer's client, or another witness called by the lawyer, offers testimony the
lawyer knows to be false, either during the lawyer's direct examination or in response to
cross-examination by the opposing lawyer. In such situations or if the lawyer knows of the
falsity of testimony elicited from the client during a deposition, the lawyer must take
reasonable remedial measures. The lawyer's action must also be seasonable: depending
upon the circumstances, reasonable remedial measures do not have to be undertaken
immediately, however, the lawyer must act before a third party relies to his or her
detriment upon the false testimony or evidence. The advocate's proper course is to
remonstrate with the client confidentially, advise the client of the lawyer's duty of candor to
the tribunal and seek the client's cooperation with respect to the withdrawal or correction
of the false statements or evidence. If that fails, the advocate should seek to withdraw if
that will remedy the situation. If withdrawal from the representation is not permitted or will
not undo the effect of the false evidence, the advocate's only option may be to make such
disclosure to the tribunal as is reasonably necessary to remedy the situation, even if doing
so requires the lawyer to reveal information that otherwise would be protected by Rule 1.6.



It is for the tribunal then to determine what should be done - making a statement about the
matter to the trier of fact, ordering a mistrial or perhaps nothing.

[11] The disclosure of a client's false testimony can result in grave consequences to the
client, including not only a sense of betrayal but also loss of the case and perhaps a
prosecution for perjury. But the alternative is that the lawyer cooperate in deceiving the
court, thereby subverting the truth-finding process which the adversary system is designed
to implement. See Rule 1.2(d). Furthermore, unless it is clearly understood that the lawyer
will act upon the duty to disclose the existence of false evidence, the client can simply
reject the lawyer's advice to reveal the false evidence and insist that the lawyer keep
silent. Thus the client could in effect coerce the lawyer into being a party to fraud on the
court.

Preserving Integrity of Adjudicative Process

[12] Lawyers have a special obligation to protect a tribunal against criminal or fraudulent
conduct that undermines the integrity of the adjudicative process, such as bribing,
intimidating or otherwise unlawfully communicating with a witness, juror, court official or
other participant in the proceeding, unlawfully destroying or concealing documents or
other evidence or failing to disclose information to the tribunal when required by law to do
so. Thus, paragraph (b) requires a lawyer to take reasonable remedial measures,
including disclosure if necessary, whenever the lawyer knows that a person, including the
lawyer's client, intends to engage, is engaging or has engaged in criminal or fraudulent
conduct related to the proceeding.

[13] The general rule that an advocate must reveal the existence of perjury with respect to
a material fact-even that of a client-applies to defense counsel in criminal cases, as well
as in other instances. However, the definition of the lawyer's ethical duty in such a
situation may be qualified by constitutional provisions for due process and the right to
counsel in criminal cases. These provisions have been construed to require that counsel
present an accused as a witness if the accused wishes to testify, even if counsel knows
the testimony will be false. The obligation of the advocate under these Rules is
subordinate to such a constitutional requirement.

Duration of Obligation

[14] A practical time limit on the obligation to rectify false evidence or false statements of
material fact or law has to be established. The conclusion of the proceeding is a
reasonably definite point for the termination of the obligation. A proceeding has concluded
within the meaning of this Rule when no matters in the proceeding are still pending before
the tribunal or the proceeding has concluded pursuant to the rules of the tribunal such as
when a final judgment in the proceeding is affirmed on appeal, a bankruptcy case is
closed, or the time for review has passed.

Ex Parte Proceedings



[15] Ordinarily, an advocate has the limited responsibility of presenting one side of the
matters that a tribunal should consider in reaching a decision; the conflicting position is
expected to be presented by the opposing party. However, in any ex parte proceeding,
such as an application for a temporary restraining order, there is no balance of
presentation by opposing advocates. The object of an ex parte proceeding is nevertheless
to yield a substantially just result. The judge has an affirmative responsibility to accord the
absent party just consideration. The lawyer for the represented party has the correlative
duty to make disclosures of material facts known to the lawyer and that the lawyer
reasonably believes are necessary to an informed decision.

Withdrawal

[16] Normally, a lawyer's compliance with the duty of candor imposed by this Rule does
not require that the lawyer withdraw from the representation of a client whose interests will
be or have been adversely affected by the lawyer's disclosure. The lawyer may, however,
be required by Rule 1.16(a) to seek permission of the tribunal to withdraw if the lawyer's
compliance with this Rule's duty of candor results in such an extreme deterioration of the
client-lawyer relationship that the lawyer can no longer competently represent the client.
Also see Rule 1.16(b) for the circumstances in which a lawyer will be permitted to seek a
tribunal's permission to withdraw. In connection with a request for permission to withdraw
that is premised on a client's misconduct, a lawyer may reveal information relating to the
representation only to the extent reasonably necessary to comply with this Rule or as
otherwise permitted by Rule 1.6.

History Note: Statutory Authority G.S. 84-23
Adopted by the Supreme Court: July 24, 1997

Amendments Approved by the Supreme Court: March 1, 2003
Ethics Opinion Notes

CPR 92. An attorney who knows that criminal clients gave arresting officers fictitious
names should call upon the clients to disclose their true identities to the court and, if they
refuse, seek to withdraw. ( See also Rule 3.3(a)(3))

CPR 122. An attorney representing the defendant in divorce action, when advised by the
client that parties have not been separated a year, must file an answer denying the
allegation of separation even though the client does not wish to contest the divorce.

CPR 284. An attorney who, in the course of representing one spouse, obtains confidential
information bearing upon the criminal conduct of the other spouse must not disclose such
information.

RPC 33. Opinion rules that an attorney who learns through a privileged communication of
his client's alias and prior criminal record may not permit his client to testify under a false


https://www.ncbar.gov/for-lawyers/ethics/adopted-opinions/rpc-33/

name or deny his prior record under oath. If the client does so, the attorney would be
required to request the client to disclose the true name or record and, if the client refused,
to withdraw pursuant to the rules of the tribunal.

RPC 203. Opinion rules that dismissal of an action alone is not sufficient to rectify the
perjury of a client in a deposition and the lawyer must demand that the client inform the
opposing party of the falsity of the deposition testimony or, if the client refuses, withdraw
from the representation.

98 Formal Ethics Opinion 1. Opinion rules that a lawyer representing a client in a social
security disability hearing is not required to inform the administrative law judge of material
adverse facts known to the lawyer.

98 Formal Ethics Opinion 5. Opinion rules that a defense lawyer may remain silent while
the prosecutor presents an inaccurate driving record to the court provided the lawyer and
client did not criminally or fraudulently misrepresent the driving record to the prosecutor or
the court and, further provided, that on application for a limited driving privilege, there is no
misrepresentation to the court about the prior driving record.

98 Formal Ethics Opinion 20. Opinion rules that, subject to a statute prohibiting the
withholding of the information, a lawyer's duty to disclose confidential client information to
a bankruptcy court ends when the case is closed although the debtor's duty to report new
property continues for 180 days after the date of filing the petition.

99 Formal Ethics Opinion 16. Opinion rules that a lawyer may not participate in the
presentation of a consent judgment to a court if the lawyer knows that the consent
judgment is based upon false information.

2001 Formal Ethics Opinion 1. Opinion rules that, in a petition to a court for an award of
an attorney's fee, a lawyer must disclose that the client paid a discounted hourly rate for
legal services as a result of the client's membership in a prepaid or group legal services
plan.

2003 Formal Ethics Opinion 5. Opinion rules that neither a defense lawyer nor a
prosecutor may participate in the misrepresentation of a criminal defendant's prior record
level in a sentencing proceeding even if the judge is advised of the misrepresentation and
does not object.

2008 Formal Ethics Opinion 1. Opinion rules that lawyer representing an undocumented
worker in a workers' compensation action has a duty to correct court documents
containing false statements of material fact and is prohibited from introducing evidence in
support of the proposition that an alias is the client's legal name.

2008 Formal Ethics Opinion 3. Opinion rules a lawyer may assist a pro se litigant by
drafting pleadings and giving advice without making an appearance in the proceeding and
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without disclosing or ensuring the disclosure of his assistance to the court unless required
to do so by law or court order.

2010 Formal Ethics Opinion 1. Opinion rules that a lawyer retained by an insurance
carrier to represent an insured whose whereabouts are unknown and with whom the
lawyer has no contact may not appear as the lawyer for the insured absent authorization
by law or court order.

2011 Formal Ethics Opinion 3. Opinion rules that a criminal defense lawyer may advise
an undocumented alien that deportation may result in avoidance of a criminal conviction
and may file a notice of appeal to superior court although there is a possibility that the
client will be deported.

2011 Formal Ethics Opinion 12. Opinion rules that a lawyer must notify the court when a
clerk of court mistakenly dismisses a client’s charges.

2012 Formal Ethics Opinion 10. Opinion rules a lawyer may not participate as a network
lawyer for a company providing litigation or administrative support services for clients with
a particular legal/business problem unless certain conditions are satisfied.

2016 Formal Ethics Opinion 2 . Opinion rules that, when advancing claims on behalf of a
criminal defendant who filed a pro se Motion for Appropriate Relief, subsequently
appointed defense counsel must correct erroneous claims and statements of law or facts
set out in the previous pro se filing.

2018 Formal Ethics Opinion 2. Opinion rules that a lawyer has a duty to disclose to a
tribunal adverse legal authority that is controlling as to that tribunal if the legal authority is
known to the lawyer and is not disclosed by opposing counsel.
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CHAPTER III
Uncovering Financial Evidence Without Experts

Written by: Sherry Campbell, Stephanie Jenkins, and Susan S. Simos

This manuscript intends to serve as a practical guide to the numerous issues family law
attorneys face while navigating financial issues in domestic cases. We hope that you take away
from this a better understanding of who the experts are, how to most efficiently use them, the
alternatives to hiring an expert, and the evidentiary issues associated with both expert and non-
expert testimony and evidence in domestic cases.

A. Types of Financial Experts Based on Use

1. Business Valuation: In the event that one of the parties has an ownership interest
in a closely held company, you may need to consider hiring an expert in business
valuation to value the marital portion of the business interest for the purpose of
distributing it in your property settlement or equitable distribution claim. When
hiring a business valuation expert, it is important to understand the credentials of
the expert, the types of valuation calculations, and the methodology associated with
each type of valuation.

a. Credentials: For an outline of the various credentials associated with both
business valuation and forensic accountants, please see Exhibit 1.

b. Potential Use: Business valuations experts provide a credible, detailed
valuation report which helps the court or negotiating parties understand the fair
market value of a business. Their expertise supports claims related to equitable
distribution and may influence alimony and child support calculations.

2. Forensic Accountant: Forensic accounting experts specialize in examining and
interpreting complex financial and transactional data. They are often retained in
cases of suspected hidden assets, fraud, or manipulation of financial records.

a. Credentials: Forensic accountants usually hold the Certified Public Accountant
(CPA) designation along with a specialization credential like the Certified in
Financial Forensics (CFF) or Certified Fraud Examiner (CFE).

b. Potential Use: These experts can uncover irregularities and reconstruct financial
statements, providing clear evidence of financial misconduct or discrepancies.
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Their findings can prove pivotal in cases involving financial deceit, thereby
ensuring fair financial settlements.

3. Financial Analyst: Investment and long-term planning experts are essential when

the case involves significant marital assets or when future planning needs careful

consideration, such as forecasting future financial needs.

a.

Credentials: These experts often have designations such as Certified Financial
Planner (CFP) or/and Certified Divorce Financial Analyst (CDFA). These
credentials confirm their proficiency in financial planning and asset
management, CDFA indicates that this expert specializes in planning as it
pertains to divorce.

Potential Use: They assist in creating comprehensive post-divorce financial
plans, which are crucial for long-term stability. Their analysis helps in crafting
settlements that consider future income needs, retirement planning, and
investment risk tolerance.

4. Accounting & Tax Experts:

a.

Credentials: These experts are typically CPA's, CFP, or hold degrees in
accounting. Additional certifications like the Certified Tax Advisor (CTA)
might be held.

Potential Use: They provide detailed analyses of potential tax liabilities arising
from different settlement scenarios. This insight is invaluable for structuring
settlements that minimize tax burdens, thereby preserving more wealth for the
parties involved.

(1) Tax Implications of Asset Division: CPAs are experts in tax law and can
advise on the tax implications of dividing property, including retirement
accounts, real estate, and investment portfolios. They can help determine
the most tax-efficient way to split assets to minimize the tax burden for
both parties.

(2) Filing Status and Deductions: Determining the appropriate filing status
(e.g., Married Filing Jointly, Married Filing Separately, Single, or Head
of Household) and understanding the potential tax deductions and credits
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for which each party may be eligible is crucial. A tax expert can provide
guidance on the best options for the specific circumstances of the divorce.

(3) Alimony and Child Support: Starting in 2019, alimony is no longer tax-
deductible for most people. According to the Tax Cuts and Jobs Act P.L.
115-97, alimony is neither deductible for payers nor can it be included as
income unless it was included in a divorce decree that was finalized before
2019. Therefore, tax experts are not used to calculate after-tax alimony
analyses as they were before 2019. In limited circumstances where you
are modifying a pre-2019 order or agreement, the pre-TCJA tax treatment
can be maintained, and a tax expert can be used to calculate the tax
consequences of alimony for the payor and/or payee.

(4) Future Tax Planning: Post-divorce, individuals often need to adjust their
tax strategies. A CPA can assist in planning future taxes, considering the
changes in income, withholding adjustments, and potential eligibility for
new deductions or credits.

5. IRS Enrolled Agent: An IRS enrolled agent (EA) is a tax professional who is
authorized by the U.S. Department of the Treasury to represent taxpayers before
the Internal Revenue Service (IRS). Enrolled agents have unlimited practice
rights, which means they can represent taxpayers for any tax matter, including
audits, appeals, and collections, regardless of who prepared the tax return in
question. Enrolled agents are highly knowledgeable about tax laws and
regulations and can provide a wide range of tax-related services to individuals,
businesses, and other entities. They can offer tax planning advice, prepare tax
returns, assist with tax compliance issues, and represent taxpayers in dealings
with the IRS. Overall, enrolled agents play a crucial role in helping taxpayers
navigate the complexities of the tax system and ensure compliance with federal
tax laws.

a. Potential Use: Representation Before the IRS: If there are any disputes or audits
from the IRS regarding the filings of previous years when the couple was
married, an Enrolled Agent can represent either spouse before the IRS,
addressing issues such as incorrect or incomplete tax returns.

(1) Advice on Tax Compliance: Ensuring that both parties meet their tax
compliance obligations during and after the divorce process is crucial to
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avoid penalties. An EA can help ensure that all necessary forms are filed
correctly and on time.

(2) Tax Implications of Asset Division: EAs are experts in tax law and can
advise on the tax implications of dividing property, including retirement
accounts, real estate, and investment portfolios. They can help determine
the most tax-efficient way to split assets to minimize the tax burden for
both parties.

(3) Filing Status and Deductions: Determining the appropriate filing status
(e.g., Married Filing Jointly, Married Filing Separately, Single, or Head
of Household) and understanding the potential tax deductions and credits
for which each party may be eligible is crucial. An EA can provide
guidance on the best options for the specific circumstances of the divorce.

By leveraging their specialized knowledge, an Enrolled Agent can help mitigate the
financial risks associated with the tax aspects of a divorce, providing both parties
with clearer insights into their financial futures post-divorce.

B. Stages of the Case: Where to use an Expert?

1. Initial Phase: Discovery/Pre-Mediation: When a client first comes in, the
practitioner should identify potential experts needed to analyze the issues in the
case. Before deciding whether or not to bring in an expert, the practitioner should
consider the range of value that is at issue and whether or not the cost of an expert
is warranted. The types of experts you might consider for financial matters
include the following:

a. Business Valuation: In the event that one of the parties has an ownership
interest in a closely held company, you may need to consider hiring an expert
in business valuation to value the marital portion of the business interest for the
purpose of distribution in your property settlement or equitable distribution
claim. When hiring a business valuation expert, it is important to understand
both the credentials of the expert (see section I), the types of valuation
calculations, and the methodology associated with each type of valuation.

(1) Conclusion of Value: Valuator must consider all three basic valuation
methods (asset-based, income-based, and market-based) and comply with
detailed development and reporting requirements set forth in SSVS No.
1.23 -.45.
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(2) Calculation of Value: A calculation engagement requires the analyst to
follow fewer procedures, entails relaxed development and reporting
requirements, and yields a calculation of value based only on the valuation
methods that are discussed and agreed upon beforehand with the client.
Most importantly, the calculation engagement enables the client and legal
counsel, in consultation with the appraiser, to customize the scope of the
engagement to suit its intended purpose, the extent of available company
information — in some instances, in advance of pretrial discovery a frozen
out minority shareholder may only be able to provide the appraiser with
tax returns and/or financial statements — and the client’s budget. These
less exacting requirements compared to the valuation engagement make
the calculation engagement far less expensive but also mean that the
resulting calculation likely is less accurate and not usable in court.

(https://www.nybusinessdivorce.com/2015/05/articles/access-to-books-

and-records/5-reasons-to-get-a-quick-and-dirty-appraisal-in-business-

divorce-cases/)

When deciding the type of valuation, it is important to consider the potential value
of the marital interest in the business and the cost associated with the valuation itself. The
cost for business valuations can range from $5,000 to $50,000 (or more) depending on the
size of the business, the availability of records, the difficulties associated with getting
information, and whether or not there will be competing experts or novel issues associated
with active/passive analysis or the valuation itself.

Before hiring an expert to conduct a business valuation, counsel should compile as
many business records as possible — tax returns, audited financial statements, quarterly and
annual financial statements (balance sheet, income statement, trial balance, detailed general
ledger, and statement of cash flow), bank and credit card statements, and loan documents
— and either consult with their prospective experts or conduct their own initial analysis.

In lieu of hiring an expert to conduct a business valuation, you as the practitioner
can do the following quick and direct valuations to get a reasonable range for the value of
the company:

(1) Consult the Business Reference Guide to determine industry standards for
estimating value - often based on EBITDA  multiples
(https://businessreferenceguide.com/);

(2) Research sales of substantially similar business interest;
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(3) Consider purchase price of business.

b. Forensic Accountant: Ifyour client comes to you concerned that the other party

has either secreted assets, wasted marital assets on a non-marital purposed, is
failing to fully disclose their income or assets, or is otherwise up to something
shady as it relates to the finances, it may be worth speaking to an accountant to
determine if it makes sense to conduct a forensic review of the
financials. Again, before doing this, it is important for you as the practitioner
to conduct a review of the records available in order to advise the client on the
potential costs and benefits associated with engaging an expert.

In lieu of hiring a forensic accountant, or prior to doing so, you can take a few
steps on your own to decide if your client’s fears have merit. My top 10 list of
quick checks are as follows:

(1) Check bank accounts for transfers to or from other accounts and confirm
that all accounts have been disclosed.

(2) Reviews Schedules B, D, and E on the parties’ tax returns for undisclosed
assets.

(3) Review the opposing party’s paystub to confirm the account(s) that their
direct deposit is being sent to.

(4) Review bank and credit card statements for regularly recurring expenses
and if there is an expense that you know is being paid that isn’t showing
up on the available records, subpoena the billing records for that expense
directly to find where the payment is coming from.

(5) Look for cash back transactions: specifically on Wells Fargo records.
(6) Review loan applications for reported income.

(7) Subpoena loyalty card/store purchase records.

(8) Subpoena Venmo, Cashapp, and Square records.

(9) Request IRS Record of Account and Wage and Income Transcript in
discovery.
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(10) Review each party’s credit report.

Another way to decide whether or not to engage a forensic expert is to determine if
there are badges of fraud. These are behaviors or lifestyle changes that can be
indicative of nefarious or fraudulent behavior and which may warrant having an
expert evaluate the marital finances. For personal finances, these badges of fraud
can include the following:

(1) Spouse with exclusive control over finances;

(2) Spouse redirects financial mail/records away from the other spouse;
(3) Change in payment pattern on bills;

(4) Changes in family budget without related changes in income;

(5) Spouse keeps cash in a safe or “on-hand”;

(6) Spouse lies on loan applications;

(7) Spouse begins paying living expenses or big-ticket items in cash;

(8) Consistent opening and closing of accounts — lots of unexplained
transfers;

(9) Regularly changing tax preparer;

(10) Last-minute tax filing and giving other spouse no time / opportunity
to review;
(11) Transfers of money to and/ or from family;

(12) High tolerance for risky financial activity;

(13) Lifestyle exceeds stated income.

For business records, the following can be indicia of fraud and should be carefully
looked at:
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(1) Various businesses for no obvious reason;

(2) Non-workers on payroll — family, paramour, etc.;

(3) Spouse shuts business and becomes an employee of friendly entity

preceding or during divorce;

(4) Spouse changes ownership interest during divorce;

(5) Loans to or from company;

(6) Fictitious financial transactions;

(7) Business reimburses for “cash expenses”;

(8) Over or Under payment of estimated tax liability;

(9) Business records appear “homemade”;

(10) Non-business debt serviced by business;

(11) Gross profit or profit margins not consistent with industry;
(12) Postponed income;

(13) Unequal compensation to similarly situated employees/owners;
(14) Regular employee or professional services changes;

(15) Poor record-keeping.

A complete list can be found in Huber, Ezra, Donald Glenn, and Ezra Huber. Essay.

In Forensic Accounting for Divorce Engagements: A Practical Guide, 28-32. New

York, NY: AICPA, 2009.

2. Mediation:

a. Business Valuator: If there are competing experts who have conducted a value

of the closely held business at issue in your case, it is important to have your
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expert available for mediation to both review the other expert’s report and
impeach it or to help explain the strengths and weaknesses of your own report
to both your client and to the other side. While they may not need to be on hand
for the entire mediation, we recommend that you confer with them in advance
to ensure that they will be available by phone or Zoom.

b. Investment Advisor: If you represent a client who is not financially
sophisticated, it can be very helpful to have a Certified Financial Planner (CFP),
Chartered Financial Analyst (CFA), or Certified Divorce Financial Analyst
(CDFA) participate in the mediation process with you. This will allow you to
focus on negotiating an asset and debt distribution and support an obligation
that is based on the current state of the law and to then have the same reviewed
by a financial expert who can help your client understand how this proposed
settlement works for them. Often clients have emotional attachments to certain
assets or to a certain proposal for support that is not financially sound in the
long term. Having an investment advisor participate can assist your client in
understanding how the proposed settlement will serve their financial plan in the
long term. A tool that many professionals rely on for evaluation of a case
settlement scenario is Monte Carlo Analysis.

Monte Carlo analysis is a statistical technique that uses random sampling and
runs simulations to predict the outcome of a process that cannot easily be
predicted due to the intervention of random variables. In the context of a divorce
settlement, this method can be particularly beneficial for analyzing financial
decisions and their potential impacts over time. Here's how Monte Carlo
analysis can be useful during divorce settlements:

(1) Future Financial Projections: Monte Carlo simulations can project future
financial scenarios by considering various factors such as inflation, rates
of return on investments, spending habits, and changes in income. This
can help both parties understand how different settlement options might
impact their long-term financial health.

(2) Assessment of Asset Division: Divorce settlements often involve splitting
assets like retirement accounts, real estate, and investments. Monte Carlo
analysis can simulate various division scenarios and their outcomes over
time, taking into account market volatility and other economic factors.
This helps in making informed decisions about how to equitably divide
assets.

North Carolina Bar Association | Continuing Legal Education I11-9



(3) Alimony and Child Support Considerations: The analysis can simulate the
financial impact of different alimony and child support arrangements
under various economic conditions. This helps in establishing amounts
that are fair and sustainable under most foreseeable circumstances.

(4) Risk Assessment: Monte Carlo analysis helps in understanding the risks
associated with different settlement proposals. By simulating thousands
of potential future states, it can provide a probability distribution of
outcomes, helping individuals understand the likelihood of achieving
certain financial goals post-divorce.

(5) Decision Making Under Uncertainty: Divorce involves decisions under
financial uncertainty. Monte Carlo analysis provides a data-driven
approach to assess the probabilities of various outcomes, thus aiding in
better decision-making.

(6) Negotiation Tool: Armed with data from Monte Carlo simulations, parties
can negotiate more effectively. It provides a clear, visual representation
of potential outcomes, making it easier to discuss and adjust settlement
terms that protect future financial stability.

(7) Legal and Mediator Use: Lawyers and mediators can use these
simulations to show clients the possible outcomes of sticking to certain
decisions versus compromising, thereby providing a powerful tool to
facilitate negotiations and mediate disputes.

Overall, Monte Carlo analysis in divorce settlements offers a sophisticated
method to forecast and evaluate the financial implications of different
settlement options, aiding all parties involved in making better-informed
decisions that account for both current and future uncertainties.

If your case does not warrant hiring an expert, there are still things you can look
for to ensure that you have not missed significant financial issues that can affect
the outcome of your case, whether it be for child support, spousal support, or
equitable distribution. Please find attached Exhibit 2: Checklist for Mediation
and Settlement Conferences. Additionally, in mediation you should be
prepared to consider various financial issues such as global resolutions that
could include lump sum buyouts of alimony awards, exchanging distributive
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awards for support obligations, and carrying costs or transaction costs
associated with the assets and debts being distributed.

3. Litigation

a. Whether or not to pursue the appointment of an expert pursuant to Rule 706:
Many family law practitioners regularly make motions, pursuant to Rule 706 of
the Rules of Evidence, for the appointment of a joint expert to conduct a
business valuation. This is a good way to minimize and share the cost of this
engagement and to avoid the battling experts quagmire in litigation. The risk
of bad conduct is lower where the business owner spouse has a fiduciary duty
to other owners, shareholders, investors, or lenders because the consequences
of such conduct are often civil or criminal liability to the third
parties. Conversely, there is often a good reason to engage an independent
expert to conduct the business valuation where a closely held family-owned
business owner has less accountability to third parties and a higher incentive to
manipulate the financials to minimize his or her exposure in the divorce
proceedings. Most joint experts very clearly lay out that they are not
conducting a forensic evaluation and rather that they are taking the company
books at face value and conducting their valuation based on the reported
financials. In this example, the valuation expert is not likely to make
adjustments for business decisions that are uniquely beneficial for the owner-
spouse but not necessarily ordinary, reasonable, or necessary for the
business. It is often advisable to retain an independent business valuator and
sometimes even a separate forensic accountant in situations where the opposing
party is the sole owner of a company, where there appears to be a lot of related
party transactions, where the business pays for a number of personal expenses
for the owner, or where the business records appear to be a mess.

b. Consider what evidence you need the Court to consider to determine what
experts you will need: If your case is barreling towards trial, it is imperative
that as part of your preparation you determine what facts the Court will need to
find in order to grant the relief you are requesting. By analyzing this on the
front end you can avoid the embarrassing situation where you appear in court
and put on your case and realize when it is too late that you failed to put on
critical evidence that the Court will need in order to render a decision in your
case. Additionally, by analyzing this on the front end you can attempt to
minimize the cost of hiring experts by conferring with opposing counsel to
determine if there is something you can stipulate to in lieu of having an expert
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testify or if you can share a joint expert rather than having competing experts
to testify about the same thing.

An example of this would be with regard to taxes and effective tax
rates. Another would be with regard to filing status. It may be that you and
opposing counsel can agree that you will share an expert to testify about each
party’s adjusted gross income and tax liability or even that you can stipulate to
a report coming in with each person’s tax calculations prepared for the
Court. Alternatively, you may be able to get important information about taxes
into evidence by introducing various IRS publications for the Court to consider
in lieu of having an expert testify to those things.

4. Agreement/Order Drafting

a. Investment Advisor: An investment advisor can be an extremely helpful expert

to confer with when drafting Qualified Domestic Relations Orders, Decrees of
Separate Maintenance and other account transfer documents to ensure that your
client is receiving either a favorable or at least equitable distribution of holdings
taking into consideration tax consequences and investment strategies. The
same is true when drafting the equitable distribution judgment or property
settlement agreement. By clearly defining how investment assets will be
distributed in the order or agreement, you can avoid arguments at the time of
transfer that could delay the ultimate distribution of these assets.

Business Valuation Expert / Appraisers: When drafting a Rule 706
Appointment Order, it is imperative to consult with the expert being appointed
to ensure that the Order clearly sets forth the criteria necessary for the expert to
conduct their analysis. For example, the business valuation expert can help
define what documents should be requested or produced, what interviews will
need to take place, what the estimated timeline is and reasonable deadlines for
each step of their process, what the costs will be and how they should be paid,
what the scope of the valuation will be and the standards that will be
applied. By clarifying this on the front end, you will have a durable
appointment order that is less subject to attack by either party who may end up
unhappy about the ultimate valuation itself. The same is true for real estate
appraisals, particularly commercial appraisals with a valuation based on or
considering a fair market rent analysis.
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c. Another thing to consider when engaging an expert is whether the expert is able
to do the same or better work at a lower cost than you can. While your paralegal
may have experience preparing financial standing affidavits, many financial
advisors have industry specific software to streamline data compilation and
analysis. Further, if the case seems like to be litigated, engaging an expert on
the front end can reduce the need to duplicate efforts when it comes time for
trial. Many experts charge lower hourly rates than lawyers and their support
staff and are more efficient or have engaged in best practices when it comes to
compiling, reviewing, analyzing, and reporting on financial data. Additionally,
your financial expert can assist with holding your client’s hand so that you can
focus on the legal analysis and can ultimately give your client more confidence
in the ultimate outcome of the case because the expert has engaged in the
process of educating your client on the financial aspects of their settlement. If
your client is not financially literate, a financial expert may be the best way for
you to get your client’s financial evidence before the court.

C. Rule 26 and Evidentiary Issues

1. Outline of Rule 26: Rule 26 of the Federal Rules of Civil Procedure governs
disclosure of expert witnesses. An expert for Rule 26 purposes is someone who
possesses specialized knowledge, skill, experience, training, or education that
qualifies them to provide testimony in the form of opinions or conclusions about
certain issues relevant to the case. Experts can include professionals from various
fields such as doctors, engineers, economists, forensic scientists, psychologists,
etc. Their testimony is typically relied upon to help the court understand complex
technical or specialized matters that are beyond the knowledge of the average
person or the court itself. The disclosure of expert witnesses under Rule 26 is
intended to ensure fairness and transparency in the legal process by allowing both
parties to evaluate the qualifications and opinions of each other's experts before
trial.

A party is required to disclose the identity of an expert witness that it may use at
trial (that is, a witness that may be used to present evidence under Rule 702, Rule
703, or Rule 705 of the North Carolina Rules of Evidence). The other party is
not required to first submit formal interrogatories requesting the disclosure. The
rule sets default time frames for submitting written reports of experts or
interrogatory responses: 90 days before trial or, for rebuttals, 30 days after the
opposing party’s disclosure. These requirements may be altered by stipulation or
court order.
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If the expert is one “retained or specifically employed to provide expert testimony
in the case or one whose duties as the party’s employee regularly involve giving
expert testimony,” the disclosing party has the option of submitting a written
report prepared by the expert that includes: a complete statement of the witness’s
opinions, the basis and reasons for them; the facts the witness considered in
forming the opinions; exhibits that will be used to summarize or support them;
the witness’s qualifications and a list of certain publications; certain prior expert
testimony by the witness; and a statement of the expert’s compensation. (This
report is required under the Federal Rules.) In the absence of this report, the other
party may, discover through interrogatories, the subject matter of an expert’s
expected testimony; the substance of the facts and opinions to which the expert
is expected to testify; and a summary of the grounds for each opinion.

It is crucial to review the local rules of the court where the case is being heard
and adhere to any deadlines or requirements for disclosing expert witnesses.
Failure to comply with these rules can result in sanctions or other adverse
consequences for the party that fails to disclose their experts appropriately.

North Carolina courts have interpreted the concept of "professional opinion" in
the context of Rule 26 of the North Carolina Rules of Civil Procedure, which is
similar to its federal counterpart. Here is how North Carolina courts generally
interpret the concept of "professional opinion" in the context of expert testimony:

a. Qualifications: The witness must possess specialized knowledge, skill,
experience, training, or education that qualifies them to provide expert
testimony on the subject matter.

b. Relevance: The expert's opinion must be relevant to the issues in the case.
It should assist the trier of fact in understanding the evidence or
determining a fact at issue.

c. Reliability: The expert's opinion must be based on reliable principles and
methods. North Carolina courts typically consider factors such as whether
the expert's methods have been tested, peer-reviewed, and accepted in the
relevant scientific or professional community.
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d. Foundation: The expert must lay a proper foundation for their opinion,
explaining the basis for their conclusions and demonstrating how they
arrived at their opinion.

e. Disclosure: Rule 26 requires parties to disclose the identity of any expert
witnesses they plan to call at trial, along with a written report prepared
and signed by the expert if certain conditions are met. This report must
include a complete statement of all opinions the witness will express and
the basis and reasons for them.

2. Who is an Expert: Whether or not an individual qualifies as an expert or has to
be disclosed as an expert under Rule 26 will depend on the nature of their
education, training and experience as well as the information they are presenting
to the court. A financial expert may qualify as an expert in one case and may be
a lay witness in another, depending on what evidence you are seeking to present
with their testimony and exhibits.

a. Forensic Accountant: A forensic accountant would typically be
considered an expert witness pursuant to Rule 26 of the Federal Rules of
Civil Procedure. Under Rule 26, an expert witness is defined as someone
who possesses "scientific, technical, or other specialized knowledge" that
can assist the trier of fact in understanding the evidence or determining a
fact at issue in the case. Forensic accountants often have specialized
knowledge and skills in accounting, auditing, financial analysis, and
investigative techniques, which they apply to analyze financial records
and transactions in legal matters such as disputes, investigations, or
litigation. Alternatively, if a forensic accountant has simply done data
analysis in the form of tracing or identifying transactions that may not be
for a business purpose, their report may not include an opinion but may
rather be a compilation or summary of data in which case disclosure may
not be required under Rule 26.

b. Business Valuation Expert: A business valuation professional would
typically be considered an expert witness pursuant to Rule 26 of the
Federal Rules of Civil Procedure. Business valuation professionals
possess specialized knowledge and expertise in assessing the value of
businesses, ownership interests, and intangible assets. Their opinions and
analyses are often crucial in legal matters such as business disputes,
mergers and acquisitions, shareholder disputes, and other litigations
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where the value of a business or asset is at issue. If you plan to use a
business valuation professional as an expert witness in a legal proceeding
governed by Rule 26, it's essential to comply with the disclosure
requirements and ensure that the professional meets the criteria of an
expert witness under the rule.

CPA Calculating Tax Consequences: Whether a Certified Public
Accountant (CPA) qualifies as an expert pursuant to Rule 26 depends on
various factors, including the context of the litigation, the CPA's
qualifications, and the specific issues at hand. In many cases involving
tax matters or financial disputes, a CPA could indeed qualify as an expert
witness under Rule 26. CPAs often possess specialized knowledge and
expertise in areas such as tax law, accounting principles, financial
analysis, and auditing. Their testimony could be valuable in helping the
court understand complex financial matters, assessing damages, or
evaluating the tax consequences of certain transactions. However, it
ultimately depends on the requirements set forth by the court and whether
the CPA meets those requirements. This might include demonstrating
their qualifications, experience, and expertise through their testimony and
possibly through a pre-trial disclosure process.

It is important to note that the determination of whether someone
qualifies as an expert under Rule 26 is made on a case-by-case basis by
the court. So, while CPAs often serve as expert witnesses in tax-related
matters, whether a specific CPA qualifies as an expert in a particular case
will depend on the circumstances and the court's evaluation.

Investment Advisor Re: Tax Consequences: Overall, if the investment
advisor's professional opinion satisfies these criteria, it may be admissible
as expert testimony in a family law case pursuant to Rule 26. However,
parties should be prepared to demonstrate the expert's qualifications and
the reliability of their opinion through appropriate disclosure and
presentation of evidence. Whether an investment advisor's testimony
about tax consequences qualifies them as an expert pursuant to Rule 26
depends on various factors, including the advisor's qualifications, the
context of the litigation, and the specific issues being addressed.
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If the investment advisor has specialized knowledge and expertise
in tax matters, such as experience with tax planning, investment strategies
with tax implications, or knowledge of tax laws and regulations, their
testimony could potentially qualify them as an expert under Rule 26.
However, it's essential to consider that Rule 26 requires that an expert
witness have specialized knowledge, skill, experience, training, or
education that would assist the trier of fact (typically the judge or jury) in
understanding the evidence or determining a fact at issue. If the
investment advisor possesses such qualifications and their testimony
would aid the court in understanding tax consequences relevant to the
case, they may be considered an expert witness.

3. Tips For Voir Dire/Cross Examination of Expert

a. Introduction: Establishing Credentials:

Q1: Good morning/afternoon, Dr. [Expert's Name]. You hold a Ph.D. in
[field], correct?

Q2: And you've been practicing in this field for [number] years?

Q3: You've testified as an expert witness in North Carolina courts before,
is that correct?

b. Bias and Financial Interests:

QI: Dr. [Expert's Name], you were retained by [Party
A/Plaintiff/Defendant] to provide expert testimony in this case, correct?

Q2: Would it be accurate to say that you were compensated for your
time and testimony in this matter?

Q3: Isn't it true that your compensation is contingent upon the outcome
of this case?

c. Qualifications and Preparation:

Q1: How many times have you testified as an expert witness in North
Carolina courts?

North Carolina Bar Association | Continuing Legal Education I11-17



Q2: Did you review all the relevant documents and evidence related to
this case?

Q3: Were you provided with any specific instructions or materials by
[Party A/Plaintiff/Defendant] prior to your testimony today?

d. Limitations of Expertise:

Q1: Dr. [Expert's Name], your expertise lies primarily in [specific area],
correct?

Q2: Would you agree that you're not a specialist in [related area]?

Q3: So, your testimony today is limited to your expertise in [specific
area], is that correct?

e. Methodology and Assumptions:

QI: In forming your opinion in this case, you relied on [specific
methodology], correct?

Q2: Did you consider any alternative methodologies in your analysis?

Q3: Isn't it true that your conclusions are based on certain assumptions?

f. Alternative Explanations:

Q1: Dr. [Expert's Name], isn't it possible that there are alternative
explanations for the data you've presented?

Q2: Did you consider [alternative theory or explanation] in your
analysis?

Q3: Would you agree that your conclusions are not the only possible
interpretation of the evidence?

g. Prior Inconsistencies:
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Q1: Have you testified differently in previous cases involving similar
subject matter?

Q2: Isn't it true that your opinions have been contradicted by other
experts in the past?

Q3: Can you explain why your opinion differs from that of [opposing
expert]?

h. Conclusion: Undermining Confidence

Q1: Dr. [Expert's Name], would you agree that your opinion is just
that—an opinion, not a fact?

Q2: Given the limitations of your expertise and the assumptions
underlying your analysis, would you concede that your conclusions may
not be definitive?

Q3: Thank you, no further questions.

Remember, while this draft provides a structured approach, cross-examination
should also allow for flexibility to adapt to the expert's responses and unexpected
developments during trial.

4. Rule 1006 Regarding Summary Reports: While there isn't a universal standard
governing summary reports, there are several principles commonly followed:

a. Clarity and Conciseness: Keep the summary clear and concise, focusing
on the most important points. Avoid unnecessary details that might
obscure the main message.

b. Objective Presentation: Present information objectively, without bias or
opinion. Stick to the facts and avoid inserting personal interpretations
unless explicitly requested.

c. Hierarchy of Information: Organize the summary logically, prioritizing
information based on its importance. Use headings, subheadings, or bullet
points to structure the content for easy navigation.
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d. Accuracy and Completeness: Ensure that the summary accurately reflects
the content of the original report or data. Avoid cherry-picking
information to present a biased view.

e. Audience Consideration: Tailor the summary to the needs and
expectations of the intended audience. Use language and terminology that
they will understand, and focus on providing the information most
relevant to them.

f. Visual Aids: Incorporate visual aids such as graphs, charts, or tables to
enhance understanding and highlight key trends or findings. Visuals can
often convey complex information more effectively than text alone.

g. Consistency with Original: Maintain consistency with the original report
or data in terms of tone, terminology, and formatting. This helps ensure
coherence and avoids confusion.

h. Actionable Insights: If appropriate, include recommendations or action
points based on the information presented in the summary. These should
be practical and directly related to the findings.

1. Review and Revision: Before finalizing the summary, review it carefully
to check for accuracy, clarity, and coherence. It may also be helpful to
have someone else review it to provide fresh perspective.

j. Ethical Considerations: Respect confidentiality and privacy requirements,
particularly when dealing with sensitive or proprietary information.
Ensure compliance with any relevant regulations or guidelines.

In order to avoid an objection at trial to a summary exhibit or report, it is
recommended that you share the underlying data with opposing counsel in advance and
advise counsel of your intent to rely on the data in a summary exhibit. By providing the
underlying documents in advance, and advising opposing counsel of your intentions, you
will likely avoid a delay at trial when you seek to introduce and admit your summary.

D. Hacks without an expert
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Some cases do not warrant the expense of hiring an expert and some clients simply cannot
afford an expert. When the facts of the case make it unreasonable or unnecessary to employ an
expert, here are some tools you can use to represent your client, analyze their case, and prepare
your case for mediation or litigation.

1. Personal budget software: Quicken Simplifi: If your client is unable to download their
financial data into .csv format, you may be able to link their financial data to personal
budget software such as Quicken Simplifi or some other similar personal budget
software. By doing so, you can then categorize expenses and export data to prepare your
financial standing affidavit. By doing it this way, your client can likely do most of the
leg work and that will assist you and them when it comes time to testify in court regarding
their expenses. An alternative is www.affidavitmapp.ciraly.com - Affidavit software
created by Sherry Campbell, CFP, CDFA, CEPA, to assist in the affidavit process. PDF
or excel statement data is uploaded into specific county software, transactions are
automatically categorized and summarized in the specific county’s affidavit format. It is
currently completing beta testing. Contact Lindsey(@hutchinsonfamilyoffice.com to get

signed up for beta software testing that is set to launch 6/1/24.

2. Use of Pivot Tables/Lists: In lieu of using personal budget software, you can conduct a
similar analysis using excel. To do so, you would first download all of your client’s
financial data into .csv format for the relevant period of time. Next you would
characterize each line item. Once you have done that, you can prepare a pivot table to
analyze the data. This can be a useful tool when calculating monthly spending for your
client’s financial spending affidavit. When categorizing your data, to ensure consistency,
we recommend you use data validation and the filter feature for your lists.

a. Data Validation for Categories: Select Data Validation in Excel; Allow
List; Link to Source on separate worksheet in workbook for category list.

b. Filter: In excel, select Data, Filter

3. PV Calculations: This simple function in excel can be used to determine the present
value of periodic alimony payments, or to determine the investment needed at set interest
rate to amass a sum certain in the future. The formula in excel is:

=PV(rate, nper, pmt, [fv], [type])

The PV function syntax has the following arguments:
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a. Rate (Required): The interest rate per period. For example, if you obtain
an automobile loan at a 10 percent annual interest rate and make monthly
payments, your interest rate per month is 10 percent/12, or 0.83 percent.
You would enter 10 percent/12, or 0.83 percent, or 0.0083, into the
formula as the rate.

b. Nper (Required): The total number of payment periods in an annuity. For
example, if you get a four-year car loan and make monthly payments,
your loan has 4*12 (or 48) periods. You would enter 48 into the formula
for nper.

c. Pmt (Optional): The payment made each period and cannot change over
the life of the annuity. Typically, pmt includes principal and interest but
no other fees or taxes. For example, the monthly payments on a $10,000,
four-year car loan at 12 percent are $263.33. You would enter -263.33
into the formula as the pmt. If pmt is omitted, you must include the fv
argument.

d. Fv (Optional): The future value, or a cash balance you want to attain
after the last payment is made. If fv is omitted, it is assumed to be 0 (the
future value of a loan, for example, is 0). For example, if you want to
save $50,000 to pay for a special project in 18 years, then $50,000 is the
future value. You could then make a conservative guess at an interest rate
and determine how much you must save each month. If fv is omitted, you
must include the pmt argument.

e. Type (Optional): The number 0 or 1 and indicates when payments are
due.

When deciding what interest rate to use, most people will start with either a historical
average of the inflation rate (currently 2.45 percent) or the risk-free rate which is typically
the current rate of return on a 20 year treasury bond (4.8). Present value calculations,
similar to business valuation calculations, are more of an art than a science and they rely
on professional judgment and discretion. Other factors that can affect the interest rate you
elect to use are the risks associated with the payment such as the age and health of the
parties, the length of payments, and the likelihood of the dependent spouse marrying.

4. Amortization tables to calculate carrying costs in ED: Before your client assumes a debt
in equitable distribution, or if you are litigating the issue of equitable distribution, it is
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important to understand the true costs associated with said debt. One way to analyze this
is to create an amortization table to determine the total interest that will be paid over the
life of the loan. There are various templates in excel or you can create one on your
own. For a how to see: https://www.ablebits.com/office-addins-blog/create-loan-

amortization-schedule-excel/. This calculation can assist you when arguing that the court

should consider as an equitable distribution factor’s the difference between an
encumbered and unencumbered asset or the carrying costs associated with a certain debt.

5. Business Valuation Estimates: https://www.bizex.net/business-valuation-tool - For

checking estimates of value.

6. Family Law Specific Software: https://www.familylawsoftware.com/

7. Judicial Notice of IRS Code / Publications:

a. Publication 551, Basis of Assets

b. Publication 544, Sales and Other Dispositions of Assets

c. Publication 550, Investment Income and Expenses

d. Publication 541, Partnerships

e. Publication 504, Divorced or Separated Individuals

f. Publication 503, Child and Dependent Care Expenses

E. Al/Technology

1. Family Law Software (see appendix for sample reports on each of the below) when a
dedicated financial expert is not part of the team. This software is designed to handle the
complex financial aspects of family law matters, providing attorneys with a
comprehensive platform to assist their clients effectively. Here’s how Family Law
Software can be utilized:

a. Asset and Liability Documentation: The software allows attorneys to
systematically document and organize all assets and liabilities. This
includes bank accounts, retirement accounts, property, and debts. The
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software can categorize these assets and liabilities and prepare detailed
reports, which are crucial for transparent and equitable division.

Financial Affidavits: Family Law Software can automate the creation of
financial affidavits, a critical document in divorce proceedings. The
software ensures accuracy and compliance with local court requirements,
thereby reducing the likelihood of errors that could delay the process.

Support Calculations: The software includes tools to calculate child
support and alimony based on local laws and guidelines. These
calculations take into account various factors such as income, the number
of children, and other financial obligations, which helps in proposing fair
and reasonable support amounts.

Tax Implications: Family Law Software can analyze the tax implications
of different divorce settlement scenarios. This includes the impact of asset
division, alimony payments, and dependency deductions for children.
This helps in structuring settlements that are tax-efficient and financially
viable for both parties.

Retirement and Pension Evaluation: Often, one of the most complex
aspects of a divorce is the division of retirement accounts and pensions.
The software can help calculate the present value of these assets and
suggest options for division that protect the retirement interests of both
parties.

Scenario Analysis and Projections: Attorneys can use the software to
create multiple financial scenarios, such as different ways to divide assets
or adjust support payments. This feature helps clients understand the long-
term impacts of each scenario, aiding in making informed decisions.

Settlement Proposals: The software can generate comprehensive
settlement proposals, incorporating all financial data and analysis into a
professional and easy-to-understand format. This can be directly used in
negotiations or in court.

Efficiency and Accuracy: By automating many of the routine calculations
and document preparations, the software significantly reduces the time
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required to prepare a case while also minimizing errors. This efficiency
allows attorneys to focus more on strategy and client interaction.

1. Calculators: Contains pension value, present value, and amortization
calculators etc.

Family Law Software is a powerful tool that enables attorneys to handle complex
financial issues with confidence, even in the absence of a dedicated financial expert. It
not only assists in ensuring fairness and compliance with legal standards but also
enhances the attorney’s ability to advocate effectively for their client’s financial
interests.

2. Tools being used by experts: The integration of advanced data visualization tools like
Tableau and Microsoft Power BI can significantly elevate the quality and
comprehensiveness of financial reports, particularly in the context of preparing financial
affidavits for divorce proceedings. These tools excel in transforming raw data into
visually compelling and easily interpretable reports. Here, I will elucidate the advantages
of these tools and provide a detailed guide on how to use them effectively.

a. Advantages of Using Tableau and Microsoft Power BI

(1) Enhanced Data Visualization: Both Tableau and Power BI enable
the creation of highly customizable dashboards and charts that go
beyond basic graphs available in Excel. They support a variety of
visualization options, such as heat maps, bubble charts, and
waterfall charts, which can illustrate complex financial data more
intuitively.

(2) Real-time Data Interaction: These tools offer capabilities for real-
time data interactions. Users can drill down, filter, and sort data
dynamically, which is crucial during negotiations or mediations in
divorce proceedings where financial scenarios may need to be
adjusted and discussed on the fly.

(3) Advanced Data Integration: Both platforms can integrate data from
multiple sources seamlessly. Whether data is coming from
financial management tools like Quicken, YNAB, or Mint, or from
spreadsheets like those managed in Tiller Money, Tableau and
Power BI can consolidate these into a unified view.
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(4) Scalability and Sharing: Reports created in Tableau and Power BI

can be scaled from individual use up to enterprise levels and easily

shared across different stakeholders, including legal advisors,

financial analysts, and the clients themselves, ensuring consistency

in data presentation.

b. Using Tableau and Microsoft Power BI for Presentation of Financials:

(1) Step-by-Step Instructions: Tableau:

1.

1l.

1il.

1v.

Data Importation: Start by importing your consolidated
financial data. Tableau connects to virtually any database
or spreadsheet. Import your data by selecting 'Connect to
Data' and then choose your data source (Excel, CSV, etc.).

Creating Visuals: Once your data is in Tableau, use the
drag-and-drop interface to create visualizations. Drag
fields onto the rows and columns shelves, and choose the
type of chart or graph that best represents your data.

Dashboard Creation: Combine multiple visualizations into
a dashboard. This is particularly useful for displaying
different aspects of financial health, like assets, liabilities,
incomes, and expenses, all in one viewable screen.

Interactive Elements: Add filters, drill-down capabilities,
or parameters to make your dashboard interactive. This
feature allows users to view data at different granularities
or under various hypothetical scenarios.

Sharing and Collaboration: Once your dashboard is ready,
you can publish it on Tableau Server or Tableau Online,
allowing authorized users to access the data and interact
with it in real-time.

(2) Step-by-Step Instructions: Microsoft Power BI:
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1. Data Gathering: Similar to Tableau, start by importing
your data into Power BI. You can do this by selecting 'Get
Data' and choosing your preferred data source.

ii. Report Building: Utilize the drag-and-drop feature to place
data fields into the report canvas. Power BI also provides
arange of visualization options to choose from. Customize
your visuals to ensure they convey the intended financial
insights clearly.

iii. Dashboard Setup: Assemble various reports into a single
dashboard for a holistic view. This consolidated dashboard
can display crucial financial metrics and trends that are
pivotal for financial affidavits.

iv. Advanced Analytics: Use Power BI’s advanced analytics
capabilities, like quick insights and the Q&A feature, to
explore your data deeply. These tools can automatically
highlight patterns and insights, which might not be
immediately apparent.

v. Publish and Share: Publish your dashboards and reports to
the Power BI service, thereby enabling secure sharing and
collaboration. Stakeholders can access these insights from
anywhere, facilitating more informed decision-making.

In summary, both Tableau and Microsoft Power BI provide powerful,
flexible, and interactive platforms for handling complex financial data.
These tools not only enhance the visual representation of financial
information but also empower stakeholders to engage more deeply with the
data, thus facilitating a more informed and effective decision-making
process in divorce financial planning.

3. Evidentiary Issues Regarding (In)admissibility of Al - Al increasingly is being used in
court administration and the criminal justice system. Judges are encountering legal issues
with Al, and several courts have issued opinions raising concerns or imposing constraints
on lawyers’ use of Al. Deepfakes and Al are creating daunting challenges for the
authentication and use of evidence in court, such as to establish the reliability and
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integrity of evidence. For a good discussion of these issues, please see:
https://judicature.duke.edu/articles/ai-in-the-courts-how-worried-should-we-be/;  Paul
W. Grimm, Maura R. Grossman, and Gordon V. Cormack, Artificial Intelligence as
Evidence, 19 Nw. J. Tech. & Intell. Prop. 9 (2021),
https://scholarlycommons.law.northwestern.edu/njtip/vol19/iss1/2; and
https://www.cnbc.com/2024/03/06/ai-deepfakes-are-headed-to-court-at-time-of-low-
trust-in-legal-system.html.
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