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This paper is derived from my original paper entitled DWI Defense: Making
Sense of the Maze: A Checklist. I have utilized many CLEs, read many studies,
consulted with and observed great lawyers, and, most importantly, gained trial
experience in approximately 100 jury trials including capital murder, personal
injury, torts, and an array of civil trials. I have had various experts excluded;
received not guilty verdicts in capital murder, habitual felon, rape, drug
trafficking, and a myriad of other criminal trials; and won substantial monetary
verdicts in criminal conversation, alienation of affection, malicious prosecution,
assault and other civil jury trials. I attribute any success to those willing to help
me, the courage to try cases, and God’s grace. My approach to seminars is
simple: if it does not work, I am not interested. Largely in outline form, the paper
is crafted as a practice guide.
A few preliminary comments. First, trial is a mosaic, a work of art. Second, I
am an eclectic, taking the best I have ever seen or heard from others. Virtually
nothing herein is original, and I claim no proprietary interest in the materials.
Last, like the conductor of a symphony, be steadfast at the helm, remembering
the basics: Preparation spawns the best examinations. Profile favorable jurors.
File pretrial motions that limit evidence, determine critical issues, and create a
clean trial. Be vulnerable, smart, and courageous in jury selection. Cross with
knowledge and common sense. Be efficient on direct. Perfect the puzzle for the
jury. Then close with punch, power, and emotion.
I.

Implied-Consent Offense Procedure: Statutes
A.

215 N. Main Street
Salisbury, N.C. 28144
Telephone: 704-639-1900

N.C. Gen Stat §§ 20-38.1 through 38.7:
1.
2.
3.
4.
5.
6.
7.

20-38.1: Applicability
20-38.2: Investigation
20-38.3: Police processing duties
20-38.4: Initial appearance
20-38.5: Facilities
20-38.6: Motions and district court procedure
20-38.7: Appeal to superior court

7.

20-38.7: Appeal to superior court

B.

These procedures apply to any implied consent offense litigated in the
District Court Division. N.C. GEN. STAT. § 20-38.1.

C.

What is an “implied-consent offense”? N.C. GEN. STAT. § 20-16.2(a1):
1.
2.
3.
4.
5.

6.
7.
8.
9.
10.
11.
12.

D.

Impaired driving (N.C. Gen. Stat. § 20-138.1);
Impaired driving in a commercial vehicle (N.C. Gen. Stat. § 20138.2);
Habitual impaired driving (N.C. Gen. Stat. § 20-138.5);
Any death by vehicle or serious injury offense when based on
impaired driving;
First or second degree murder (N.C. Gen. Stat. § 14-17) or
involuntary manslaughter (G.S. 14-18) when based on impaired
driving;
Driving by a person less than twenty-one years old after consuming
alcohol or drugs (N.C. Gen. Stat. § 20-138.3);
Violating no-alcohol provision of a limited driving privilege (N.C.
Gen. Stat. § 20-179.3);
Impaired instruction (N.C. Gen. Stat. § 20-12.1);
Operating commercial motor vehicle after consuming alcohol (N.C.
Gen. Stat. § 138.2A);
Operating school bus, school activity bus, or child care vehicle after
consuming alcohol (N.C. Gen. Stat. § 20-138.2B);
Transporting an open container of alcohol (N.C. Gen. Stat. § 20138.7(a));
Driving in violation of restriction requiring ignition interlock (N.C.
Gen. Stat. § 20-17.8(f)).

Generally, written motions in District Court are not required. N.C. GEN.
STAT. § 15A-953:
1.
2.
3.

4.

The implied consent statutory procedures are silent on the form of
the motion. N.C. GEN. STAT. § 20-38.6.
Local practice utilizes a notice checklist. See attached Exhibit A.
Tip: One local district court judge prefers a written motion to
suppress. Query: Do you hand up a full-bodied motion to suppress
or wait and provide a memorandum or pocket brief when requested
so as not to educate off the ADA?
Since N.C. Gen. Stat. § 20-38.6 does not specify, N.C. Gen. Stat. §
15A-951 governs written motions and requires that motions:
a.
Be in writing;
b.
State the grounds;
c.
Specify relief requested;
d.
Be served on the prosecution; and
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5.

6.

E.

Generally, all District Court DWI motions to suppress or dismiss are to be
heard pretrial. N.C. GEN. STAT. § 20-38.6(a):
1.

2.

F.

e.
Be filed with the court.
The State has a “reasonable time” to procure witnesses and evidence
and conduct research to defend against the motion. N.C. GEN. STAT.
§ 20-38.6.
See Shea Denning, Motions Procedures in Implied Consent Cases
After State v. Fowler and State v. Palmer, UNC-SCHOOL OF GOVT.
ADMIN. OF JUSTICE BULLETIN 3 (2009); see also State v. Fowler, 197
N.C. App. 1 (2009); State v. Palmer, 197 N.C. App. 201 (2009).

Includes stop, detention, SFST results, HGN and DRE evidence,
lack of probable cause, statements of defendant, blood or breath test
results, and Knoll or similar motions.
Exceptions: N. C. Gen. Stat. §§ 20-38.6(a), 20-139.1(c1), and (e2):
a.
Motions to dismiss for insufficiency of the evidence;
b.
Motions based on surprise, unknown discovery, and facts
not known to defendant before trial;
c.
Foundational objections (since defendant cannot know
pretrial whether State will satisfy foundational
requirements); and
d.
Crawford objections to lab analyst’s affidavit. N.C. GEN.
STAT. §§ 20-139.1 (c1) and (e2).

N.C. Gen. Stat. § 20-38.4 (procedures a magistrate must follow):
1.

2.

Magistrate must:
a.
Inform the person in writing of the procedure to have others
appear at the jail to observe his condition or to administer an
additional chemical analysis if the person is unable to make
bond; and
b.
Require the person who is unable to make bond to list all
persons he wishes to contact and telephone numbers. A copy
of this form shall be filed with the case file.
Why is this procedure so important?:
a.
Because in close cases, intoxication does not last long, and it
is an essential element of the crime.
b.
Defendant’s guilt or innocence depends upon whether he was
intoxicated at the time of his arrest. Thus, a timely viewing of
the defendant is crucial to his defense.

G.

N.C. Gen. Stat. § 20-38.5 (access to chemical testing rooms and jail for
witnesses and attorneys):

H.

N.C. Gen. Stat. § 20-139.1 (requirements for breath tests):
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I.

N.C. Gen. Stat. § 20-139.1(d) (mandatory “timely, reasonable efforts to
provide defendant with telephone access and insure outside parties have
physical access to defendant”):

J.

Other than the commandments in the plain language of the statute (i.e.,
notification of rights), are there any other requirements of law
enforcement?:
1.

2.

3.

4.

5.

6.

K.

Both state and federal constitutions declare that in all criminal
prosecutions an accused has the right to obtain witnesses in his
behalf. U.S. CONST. amend. VI; N.C. CONST. art. I § 23; State v.
Hill, 277 N.C. 547 (1971);
Upon arrest, detention, or deprivation of liberty of any person by an
officer, it shall be the duty of the officer making the arrest to permit
the person so arrested to communicate with counsel and friends
immediately, and the right of such person to communicate with
counsel and friends shall not be denied. N.C. GEN. STAT. § 15-47;
State v. Hill, 277 N.C. 547 (1971).
Under the above provisions, an accused is entitled to consult with
friends and relatives and have them make observations of his person.
The right to communicate with family and friends necessarily
includes the right of access to them. State v. Hill, 277 N.C. 547
(1971).
This requires the jail to permit access to potential defense witnesses
at a meaningful time. Id.
a.
Tip: This is a rich area for exploration.
At a minimum, these rights permit potential defense witnesses the
ability to see the defendant, observe and examine him, with
reference to his alleged intoxication. Id.
Tip: Great closing argument directly from the language of Hill. If
witnesses are denied, “to say the denial was not prejudicial is to
assume that which is incapable of proof.” Id.

What’s the remedy for a violation?:
1.

2.
3.

Per se offense (breath or blood alcohol content of .08 or more):
a.
Suppression of the chemical analysis.
i.
Exception: Flagrant violation of constitutional right
to obtain evidence may require dismissal.
Non per se offense (i.e., appreciable impairment prong):
a.
Dismissal.
For a detailed analysis, see Shea Denning, What’s Knoll Got to Do
with It? Procedures in Implied Consent Cases to Prevent
Dismissals Under Knoll, UNC SCHOOL OF GOVT. ADMIN. OF
JUSTICE BULLETIN (2009).
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L.

II.

Procedure: N.C. Gen. Stat. §§ 20-38.6 and 38.7:
1.
If motion is not determined summarily, the judge must conduct a
hearing, make findings of fact, and issue a written order called a
“preliminary determination.” See attached Exhibit B.
2.
If motion is granted, the judge may not enter a final judgment until
the State has either appealed the ruling or indicated it does not intend
to appeal. N.C. GEN. STAT. § 20-38.7(a).
3.
The State has a “reasonable time” to appeal. State v. Fowler, 197
N.C. App. 1 (2009). The judge will usually set a new court date
both for entry of the order and to allow the prosecution time to
decide if it will appeal.
4.
If motion is denied, the judge may enter a final judgment denying
the motion. A denial of the pretrial motion to suppress may not be
appealed, but the defendant may appeal a conviction as provided by
law. N. C. GEN. STAT. § 20-38.7(b).
5.
If the State’s appeal is not in conformity with N.C. Gen. Stat. § 15A1432 or not “within a reasonable time,” the Superior Court can
dismiss the appeal. The “preliminary indication” then becomes a
final judgment. The State’s remedy is to petition the appellate court
via a writ of certiorari.
6.
If the State appeals and findings of fact are disputed, the superior
court determines the matter de novo.
a.
Tip: Ask the ADA to specify the specific findings which are
disputed at the time of the entry of the “preliminary
indication” judgment. This will prevent a new position by
the prosecution in superior court and assist the judge.
7.
If there is no dispute regarding the findings of fact, the district
court’s findings are binding on the superior court and are presumed
to be supported by competent evidence. State v. Fowler, 197 N.C.
App. 1 (2009).
8.
After considering the matter according to the appropriate standard
of review, the superior court must enter an order remanding the
matter to district court with instructions to enter a final judgment
either granting or denying the motion. N.C. GEN. STAT. § 2038.6(f).
9.
Tip: Magic language includes: (a) a substantial violation of the
statute, (b) substantive due process violations, (c) procedural due
process violations, and (d) prejudice to the defendant.

Purpose of District Court Procedure:
A.

Legislature intended pre-trial motions to address procedural matters such as (1)
delays in processing, (2) limitations on defendant’s access to witnesses, and (3)
challenges to chemical analysis result. State v. Fowler, 197 N.C. App. 1 (2009);
see also State v. Palmer, 197 N.C. App. 201 (2009)
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III.

Methods of Proving Impairment:
A.
Two methods are authorized by statute and case law. N. C. GEN. STAT. §§ 20-139.1
and 20-4.01(3a); State v. Drdak, 330 N.C. 587 (1992); and State v. MacCardwell,
133 N.C. App. 496 (1999).
B.

The two ways to prove impairment are:
1.

2.

IV.

V.

A chemical analysis of blood, breath, or urine performed in accord with
N.C. Gen. Stat. § 20-139.1:
a.
Blood or urine testing requires no foundation if (1) a law
enforcement officer or chemical analyst requests a sample; (2) the
analysis is performed by a person possessing a DHHS permit for the
type of analysis requested; and (3) as of March 11, 2011, the test is
performed by a laboratory accredited by a body that requires
conformity to forensic specific requirements and is a signatory to
the ILAC. N.C. GEN STAT. §§ 20-139.1(c1) and (c2).
Testing under the “other competent evidence” prong. N.C. GEN. STAT. §
20-139.1(a):
a.
Requires a proper foundation (i.e., there is no presumption of
admissibility) with court approval when the defendant is
hospitalized and, using standard hospital lab procedures, blood or
urine is tested for purposes of medical treatment.
b.
Tip: Drdak case approved the Dupont Automatic Clinical Analyzer
(which can test whole or serum blood); MacCardell court found the
Dupont ACA Star Analyzer was reliable.

Superior Court DWI Trials:
A.

Procedures for a bifurcated trial and proof of previous convictions are addressed in
N.C. Gen. Stat. § 15A-928.

B.

The State shall provide notice to the defendant of all grossly aggravating or
aggravating factors at least ten days prior to trial. N. C. GEN. STAT. § 20-179(a)(1).

C.

See Helpful Hints (section XVII. infra) for strategies in a jury trial.

Evidence gathering:
A.

Review all documents in the court’s (CVR/CR) and officer’s files (DWI report
form, sticky notes, etc.).

B.

Interview:
1.
2.
3.

Arresting officer;
Defendant; and
Witnesses.
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C.

Subpoena:
1.
2.
3.
4.
5.

VI.

Issue recognition:
A.

VII.

In car video/audio tapes;
Belt tapes;
Intoxilyzer room tapes;
Security cameras at the police department and detention center; and
911 communications.

See my form detailing a “Notice of Suppression or Dismissal Issues” checklist
attached as Exhibit A.

Best Issues to Litigate:
A.

Reasonable Suspicion:
1.

2.

Legal Standard:
a.
Reasonable suspicion that criminal activity is afoot, as opposed to
probable cause that a crime has been committed, is the necessary
standard for investigatory vehicle stops. State v. Styles, 362 N.C.
412 (2008).
b.
While reasonable suspicion is a less demanding standard than
probable cause, the requisite degree of suspicion must be high
enough to assure that an individual’s reasonable expectation of
privacy is not subject to arbitrary invasions solely at the unfettered
discretion of officers in the field. State v. Fields, 195 N.C. App. 740
(2009).
c.
The stop must be based on specific and articulable facts, as well as
the rational inferences from those facts, as viewed through the eyes
of a reasonable, cautious officer, guided by his experience and
training. Id. This “cautious officer” must have more than an
unparticularized suspicion or hunch. Id.
d.
Case law provides examples of the difference between a true
reasonable suspicion of criminal activity versus just a hunch that
something seems weird, off, or unusual.
When Reasonable Suspicion Must Exist:
a.
Reasonable suspicion criminal activity is afoot must exist at the time
a seizure occurs. A seizure does not necessarily occur once a law
enforcement officer’s blue lights are activated. For example, see the
facts of State v. Atwater, 220 N.C. App. 159 (2012) (unpublished)
(regardless of whether the officer had a reasonable suspicion that
defendant was involved in criminal activity prior to turning on his
blue lights, defendant’s subsequent actions of erratic driving and
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3.

running two stop signs gave the officer reasonable suspicion to stop
defendant for traffic violations). Instead, a seizure occurs at the
moment there has been a show of authority (e.g., blue lights)
coupled with compliance by the citizen to the officer’s show of
authority (e.g., the defendant actually pulling the vehicle over).
California v. Hodari D., 499 U.S. 621 (1991).
Common Issues
a.
Weaving1:
Prosecution friendly cases:
i.

ii.

iii.

iv.

State v. Wainwright, 240 N.C. App. 77 (2015) (reasonable
suspicion for impaired driving existed based upon the
vehicle swerving right, crossing the white line marking the
outside lane of travel, and almost hitting a curb; the late hour
(2:37 a.m.); officer’s concern vehicle might hit and strike a
student given heavy pedestrian traffic; and the vehicle’s
proximity to numerous East Carolina University bars,
nightclubs, and restaurants that serve alcohol).
State v. Kochuk, 366 N.C. 549 (2013) (reasonable suspicion
for vehicle stop existed where the vehicle completely – albeit
momentarily – crossed the dotted line once while in the
middle lane; then made a lane change to the right lane and
drove on the fog line twice; and it was 1:10 a.m.).
State v. Fields, 219 N.C. App. 385 (2012) (reasonable
suspicion for vehicle stop existed where officer followed
vehicle for three quarters of a mile and saw it weaving within
its lane so frequently and erratically it prompted other
drivers pulling over to the side of the road in reaction to
Defendant’s driving. Vehicle also drove on the center line
at least once).
State v. Otto, 366 N.C. 134 (2012) (reasonable suspicion for
vehicle stop existed where the vehicle was constantly and
continually weaving for three-quarters of a mile at 11:00
p.m. on a Friday night from an area in which alcohol was
possibly being served).

Defense friendly cases:

Note – Shea Denning says that driving so one’s tires touch, but do not cross, a lane line should be treated as
weaving within a lane, not across lanes. Shea Denning, Keeping It Between the Lines, N.C. CRIM. L. BLOG (Mar. 11,
2015).
1
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i.

ii.

iii.

b.

State v. Derbyshire, 228 N.C. App. 670 (2013) (weaving
alone did not provide reasonable suspicion for the vehicle
stop; that driving at 10:05 p.m. on a Wednesday is “utterly
ordinary” and insufficient to render weaving suspicious; and
that having “very bright” headlights also was not
suspicious).
State v. Peele, 196 N.C. App. 668 (2009) (no reasonable
suspicion to support vehicle stop where an officer received
an anonymous tip that defendant was possibly driving while
impaired; then the officer saw the defendant weave within
his lane once).
State v. Fields, 195 N.C. App. 740 (2009) (reasonable
suspicion did not support a vehicle stop where the driver
weaved within his lane three times a mile and a half but was
not driving at an inappropriate speed, at an unusually late
hour, or within close proximity to bars).

Lack of turn signal:
Prosecution friendly cases:
i.

ii.

State v. Styles, 362 N.C. 412 (2008) (the defendant violated
G.S. 20-154(a) where he changed lanes immediately in front
of an officer without using a turn signal; changing lanes
immediately in front of another vehicle may affect the
operation of the trailing vehicle thus violating the statute).
State v. McRae, 203 N.C. App. 319 (2010) (reasonable
suspicion existed the defendant turned right into a gas station
without using a turn signal in medium traffic and with the
officer following a short distance behind the defendant’s
vehicle).

Defense friendly cases:
i.

ii.

State v. Ivey, 360 N.C. 562 (2006) (a turn signal is not
necessary when entering what amounts to a right-turn-only
intersection; where a right turn was the only legal move the
defendant could make; and the vehicle behind him was
likewise required to stop, then turn right, so the defendant’s
turn did not affect the trailing vehicle).
State v. Watkins, 220 N.C. App. 384 (2012) (vehicle stop
inappropriate the defendant changed lanes without signaling
while driving three to four car lengths in front of a police

UBERING THROUGH NORTH CAROLINA DWI LAW: OUTLINING THE LATEST DEFENSES AND STRATEGIES | 9

vehicle on a road with heavy traffic, but it was not clear that
another vehicle was affected by the defendant’s lane
change).
c.

Sitting at a stop light:
Prosecution friendly cases:
i.

State v. Barnard, 362 N.C. 244 (2008) (reasonable suspicion
supported a vehicle stop where the vehicle remained stopped
at a green light for approximately thirty seconds).

Defense friendly cases:
i.

d.

State v. Roberson, 163 N.C. App. 129 (2004) (no reasonable
suspicion supported a vehicle stop where the vehicle sat at a
green light at 4:30 a.m., near several bars, for 8 to 10
seconds).

Driving slower than the speed limit:
Prosecution friendly cases:
i.

ii.

iii.

State v. Bonds, 139 N.C. App. 627 (2000) (defendant’s blank
look, slow speed, and the fact that he had his window down
in cold weather provided reasonable suspicion).
State v. Aubin, 100 N.C. App. 628 (1990) (reasonable
suspicion existed where the defendant slowed to 45 m.p.h.
on I-95 and weaved within his lane).
State v. Jones, 96 N.C. App. 389 (1989) (reasonable
suspicion existed where the defendant drove 20 m.p.h. below
the speed limit and weaved within his lane).

Defense friendly cases:
i.

ii.

State v. Canty, 224 N.C. App. 514 (2012) (no reasonable
suspicion where, upon seeing officers, vehicle slowed to 59
m.p.h. in a 65 m.p.h. zone).
State v. Brown, 207 N.C. App. 377 (2010) (unpublished)
(traveling 10 m.p.h. below the speed limit is not alone
enough to create reasonable suspicion for a traffic stop;
reasonable suspicion found based upon slow speed,
weaving, and the late hour).
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iii.

e.

State v. Bacher, 867 N.E.2d 864 (Ohio Ct. App. 2007) (slow
travel alone –in this case 23 m.p.h. below the speed limit –
does not create a reasonable suspicion of criminal activity to
permit a traffic stop).

Late hour or high-crime area:
Prosecution friendly cases:
i.

State v. Mello, 200 N.C. App. 437 (2009) (reasonable
suspicion existed for a stop where the defendant was present
in a high-crime area and persons he interacted with took
evasive action).

Defense friendly cases:
i.

ii.

f.

State v. Murray, 192 N.C. App. 684 (2008) (no reasonable
suspicion where officer stopped at vehicle who was driving
out of a commercial area with a high incidence of break-ins
at 3:41 a.m.; defendant was not violating any traffic laws,
was not trespassing, speeding, or making any erratic
movements, and was on a public street).
Brown v. Texas, 443 U.S. 47 (1979) (presence in a highcrime area, standing alone, is not a basis for concluding a
person is engaged in criminal conduct).

Anonymous tips2:
Prosecution friendly cases:
i.

Navarette v. California, 572 U.S. ___, 134 S. Ct. 1683
(2014) (although a “close case,” anonymous tip was
sufficiently reliable to justify an investigatory vehicle stop
in that the 911 caller reported she had been run off the road
by a specific vehicle – a silver F-150 pickup, license plate
8D94925.
The 911 caller reported the incident
contemporaneously as it occurred. The 911 caller reported
more than a minor traffic infraction and more than a
conclusory allegation of drunk or reckless driving. Instead,
she alleged a specific and dangerous result: running another
car off the highway).

Note – Standing alone, anonymous tips are inherently unreliable and rarely provide reasonable suspicion. Florida
v. J.L., 529 U.S. 266 (2000).
2
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Defense friendly cases:
i.

ii.

iii.

g.

State v. Coleman, 228 N.C. App. 76 (2013) (tipster treated
as, even though the communications center obtained tipster’s
name and phone number, because tipster wished to remain
anonymous; officer did not know tipster; and officer had not
worked with tipster in the past. Tip did not provide
reasonable suspicion, in part because it did not provide any
way for the officer to assess the tipster’s credibility, failed to
explain her basis of knowledge, and did not include any
information concerning the defendant’s future actions).
State v. Blankenship, 230 N.C. App. 113 (2013) (taxicab
driver anonymously contacted 911 via his personal cell
phone; although 911 operator was later able to identify the
taxicab driver, the caller was anonymous at the time of the
tip. Tipster reported observing a specific red Ford Mustang,
driving in a specific direction, driving erratically and
running over traffic cones. Tip did not provide reasonable
suspicion for the stop, as the officer did not personally
observe any unlawful behavior or have an opportunity to
meet the tipster prior to the stop).
State v. Peele, 196 N.C. App. 668 (2009) (anonymous tip the
defendant was driving recklessly, combined with the
officer’s observation of a single instance of weaving, did not
give rise to a reasonable suspicion of criminal activity to
effectuate this stop).

Known tipsters:
Prosecution friendly cases:
i.

ii.

State v. Maready, 362 N.C. 614 (2008) (court gave
significant weight to information provided by a driver who
approached officers in person and put her anonymity at risk,
notwithstanding the fact that the officers did not make note
of any identifying information about the tipster).
State v. Hudgins, 195 N.C. App. 430 (2009) (a driver called
the police to report he was being followed, then complied
with the dispatcher’s instructions to go to a specific location
to allow an officer to intercept the trailing vehicle. When the
officer stopped the trailing vehicle, the caller also stopped
briefly. Stop was proper, in part, because the tipster called
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on a cell phone and remained at the scene, thereby placing
her anonymity at risk).
Defense friendly cases:
i.

ii.

State v. Hughes, 353 N.C. 200 (2000) (law enforcement
officer who filed the affidavit had never spoken with the
informant and knew nothing about the informant other than
his captain’s claim that he was a confidential and reliable
informant. Although the captain received the tip from a
phone call rather than a face-to-face meeting, the captain
told the affiant the confidential source was reliable.
Although the source of the information came from a known
individual, Court concluded the source must be analyzed
under the anonymous tip standard because the affiant had
nothing more than the captain’s conclusory statement that
the informant was confidential and reliable. Anonymous tip
and police corroboration did not approach the level of a close
case. Upheld trial court’s order allowing Defendant’s
motion to suppress); see also State v. Benters, 367 N.C. 660
(2014).
State v. Walker, 806 S.E.2d 326 (N.C. Ct. App. 2017)
(Trooper, while on routine patrol, was notified by dispatch
that a driver reported a vehicle for DWI. Specifically, the
reporting driver observed Defendant driving at speeds of
approximately 80 to 100 mph while drinking a beer; driver
drove “very erratically”; and almost ran him off the road “a
few times.” While Trooper drove to the area in response, the
informant flagged him down. Informant told Trooper the
vehicle was no longer visible but had just passed through a
specific intersection. At some point the vehicle in question
was described as a gray Ford passenger vehicle but it is
unclear whether the Trooper was aware of that description
before or after he stopped Defendant. Defendant stopped
and arrested. Tip did not provide reasonable suspicion to
make an investigatory stop. While informant was not
anonymous, he was unable to specifically point out
Defendant’s vehicle as being the one driving unlawfully, as
it was out of sight, and the Trooper did not observe
Defendant’s vehicle being driven in an unusual or erratic
fashion. Moreover, it is unknown whether the Trooper had
the license plate number before or after the stop and, further,
we do not know whether he had any vehicle description
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h.

B.

besides a “gray Ford passenger vehicle” to specify the
search.
Driving too fast for lane conditions:
i.
State v. Johnson, 803 S.E.2d 137 (N.C. 2017) (This reversed
the Court of Appeals opinion which was favorable to the
defense and held the officer had reasonable suspicion to
initiate a traffic stop under N.C. Gen. Stat. 20-141(a) by
driving too quickly for the road conditions where officer
observed defendant abruptly accelerate his truck and turn
left, causing the truck to fishtail in the snow before defendant
gained control of the vehicle. This is true even though the
defendant did not leave the lane that he was traveling in or
hit the curb.

Probable Cause to Arrest:
1.

Legal Standard:
a.
Whether probable cause existed is not subjective to the
charging officer. Instead, the test is an objective one proper
for court review. State v. Overocker, 236 N.C. App. 423
(2014). The question is whether the facts and circumstances,
known at the time, were such as to induce a reasonable police
officer to arrest, imprison, and/or prosecute another. Id.
b.
Probable cause for an arrest has been defined to be a
reasonable ground of suspicion, supported by circumstances
strong in themselves, to warrant a cautious man in believing
the accused to be guilty. State v. Teate, 180 N.C. App. 601
(2006) (quoting Illinois v. Gates, 462 U.S. 213 (1983)).
c.
Probable cause deals with probabilities and depends on the
totality of the circumstances and the substance of all the
definitions of probable cause is a reasonable ground for
belief of guilt. State v. Overocker, 236 N.C. App. 423 (2014)
(quoting Maryland v. Pringle, 540 U.S. 366 (2003).
d.
The State has the burden of proof and must persuade the trial
judge by a preponderance of the evidence that the challenged
evidence is admissible. State v. Williams, 225 N.C. App. 636
(2013). If a judge grants a motion to suppress for lack of
probable cause to arrest, the remedy is suppression of any
evidence acquired after the unconstitutional arrest; not
dismissal (although in practice, usually the case will be
dismissed by the prosecutor because the admissible evidence
will be too weak to proceed to trial).
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2.

Probable Cause to Arrest for DWI – Note that a fair amount of these
cases are unpublished opinions. Unpublished opinions do not
constitute controlling legal authority. See N.C. R. APP. P. 30(e)(3).
Prosecution friendly cases:
i.

ii.

State v. Lindsey, 791 S.E.2d 496 (N.C. Ct. App. 2016).
Probable cause existed for Defendant’s DWI arrest. Officer
pulled behind a vehicle at a stoplight at 2:47 a.m. and noticed
the vehicle registration was expired; officer activated his
blue lights and Defendant turned into a nearby McDonald’s
parking lot where Defendant, who was apparently not
handicapped, pulled into a handicapped parking space
(remember – you want to distinguish Lindsey and Sewell as
much as possible so argue this is a clear indication of
impairment); Defendant tells officer his license is revoked
for DWI (no such evidence in Sewell); officer smelled a
“medium” odor of alcohol coming from Defendant’s breath
(unlike Sewell Mr. Lindsey was the sole possible source of
the alcohol odor) and his eyes were red and glassy; regarding
HGN, Defendant showed 5 of 6 clues of impairment;
Defendant informs the officer he had three beers at 6:00 p.m.
the previous evening; Defendant repeatedly failed to provide
a sufficient sample to permit a positive or negative
alcosensor reading (a big difference from Sewell as well; Mr.
Lindsey attempted to cheat the breath testing device);
another huge difference between Lindsey and Sewell is that
Ms. Sewell demonstrated her sobriety by passing the WAT
and OLS tests; Mr. Lindsey was never offered those tests
and, while we can’t assume he would pass or fail, it is
irrefutable Ms. Sewell passed further demonstrating her
sobriety; there was also specific testimony Ms. Sewell’s
speech was not slurred; that topic doesn’t appear to have
been touched on in Mr. Lindsey’s hearing.
State v. Lilly, 792 S.E.2d 190 (N.C. Ct. App. Nov. 1, 2016)
(unpublished). Probable cause existed for Defendant’s DWI
arrest. Defendant, at 2:30 a.m., entered a DWI checkpoint;
was very agitated and high strung, even holding a holstered
handgun around officers; officer had to repeat himself
because Defendant was not comprehending what he was
saying; two noticed an obvious odor of alcohol from
Defendant’s person; Defendant admitted had been drinking
alcohol; and Defendant submitted to two alcosensor tests,
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iii.

iv.

v.

both of which were positive for the presence of alcohol.
Note two officers opined Defendant was impaired.
State v. Williams, 786 S.E.2d 419 (N.C. Ct. App. June 21,
2016) Probable cause existed for Defendant’s DWI arrest.
Defendant was operating a golf cart, wherein he at a high
rate of speed made a hard U-turn, causing a passenger riding
on the rear to fall off; Defendant had very red and glass eyes
and a strong odor of alcohol coming from his breath;
Defendant was very talkative, repeating himself several
times; Defendant’s mannerisms were fairly slow; Defendant
placed his hand on the patrol vehicle to maintain his balance;
Defendant stated he had 6 beers since noon; Defendant
submitted to an alcosensor test which was positive for the
presence of alcohol.
State v. Mathes, 235 N.C. App. 425 (2014) (unpublished).
Probable cause existed for Defendant’s DWI arrest.
Defendant involved in a single vehicle accident which
included extensive damage to his truck; Defendant left the
scene and witnesses reported he left walking up the road; 4
to 5 minutes later officer located Defendant walking down
the road without shoes; Defendant looked intoxicated and
appeared to have urinated on himself; and Defendant’s eyes
were bloodshot and glassy, there was a dark stain on his
pants, he smelled of alcohol and urine, and he had slurred
speech.
State v. Townsend, 236 N.C. App. 456 (2014) Probable cause
existed for Defendant’s DWI arrest. Defendant drove up to
a checkpoint where he was stopped; officer noticed
Defendant emitted an odor of alcohol and had red, bloodshot
eyes; Defendant acknowledged he had consumed several
beers earlier and that he stopped drinking about an hour
before being stopped at the checkpoint; Defendant submitted
to two alcosensor tests, both of which were positive for the
presence of alcohol; regarding HGN, officer observed “three
signs of intoxication”; regarding WAT, officer observed
“two signs of intoxication”; regarding OLS, officer observed
“one sign of intoxication”; Defendant recited the alphabet
from J to V without incident; trial court acknowledged and
relied upon the officer’s 22 years of experience as a police
officer. Note – Townsend expressly cites Rogers (cited
infra) for the proposition that the odor of alcohol, couple
with a positive alcosensor test, is sufficient for probable
cause to arrest. Shepard’s analysis indicates Rogers has been
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vi.

superseded by Overocker and Sewell. Townsend also
expressly cites Fuller for the proposition that “the results of
an alcohol screening test may be used by an officer to
determine if there are reasonable grounds to believe that a
driver has committed an implied-consent offense.” This is
absolutely an inaccurate statement of the current law and
even inaccurate at the time Townsend was decided. The
statutory language that allowed an officer (and the court) to
consider the numerical reading of the alcosensor test in
pretrial hearings was supplanted by the current version of
N.C. Gen. Stat. § 20-16.3 in 2006. Now, at all stages –
whether it be the officer out in the field or the judge in
pretrial motions hearings or during trial – the only thing that
can be considered is whether the driver showed a positive or
negative result on the alcohol screening test. Under the
current version of the statute, consideration of the actual
alcosensor reading is always improper. N.C. GEN. STAT. §
20-16.3; State v. Overocker, 236 N.C. App. 423 (2014).
State v. Pomposo, 237 N.C. App. 618 (2014) (unpublished).
Probable cause existed for Defendant’s DWI arrest.
Defendant was operating a and speeding 52 mph in a 35 mph
zone; after the officer activated his blue lights, Defendant
made an abrupt left-hand turn and then turned again onto a
side street; a very strong odor of alcohol was coming from
the vehicle; Defendant’s eyes were red and glassy and his
speech was slurred; Defendant acknowledged he had
consumed alcohol; Defendant submitted to two alcosensor
tests, both of which were positive for the presence of
alcohol; regarding the Walk and Turn test, Defendant failed
to walk heel-to-toe; regarding the One Leg Stand test,
Defendant failed to count “one thousand one, one thousand
two, one thousand three” as directed and failed to lift his leg
at least six inches off the ground as instructed; regarding
HGN, the officer did not fully administer the HGN test as
required by NHTSA guidelines but claimed to have observed
6 out of 6 clues. Court stated that, even without admission
of HGN evidence, it believed there was still sufficient
evidence to establish probable cause.
My analysis: I don’t believe this case would turn out the
same way today given the fact that HGN would not be
admissible; and it appears this Defendant passed the WAT
and OLS tests according to the test scoring. If no HGN
comes into evidence, and a defendant passes the tests
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vii.

viii.

ix.

x.

designed to determine impairment or sobriety, how can it be
probable the person is appreciably impaired?
State v. Williams, 225 N.C. App. 636 (2013). Probable cause
existed for Defendant’s DWI arrest. Police responded to a
one-car accident around 4:00 a.m.; upon arrival, Defendant
was lying on the ground behind the vehicle and appeared
very intoxicated; Defendant’s shirt was pulled over his head
and his head was in the sleeve hole of the shirt; no other
person was present or close to the vehicle when police
arrived; Defendant exhibited a strong odor of alcohol,
bloodshot eyes, slurred speech, and extreme unsteadiness on
his feet; officers checked the area, including the woods, and
saw no other signs of people and no tracks in the woods;
police arrested Defendant for DWI.
State v. Foreman, 227 N.C. App. 650 (2013) (unpublished).
Probable cause existed for Defendant’s DWI arrest. Officer
observed Defendant in the driver’s seat of a vehicle stopped
at a roadway intersection without a stop sign at 9:30 p.m. and
Defendant appeared to be leaning forward; while speaking
with Defendant in his driveway minutes later, Defendant
mumbled when he spoke; there was an odor of alcohol about
Defendant’s person; Defendant admitted to having been
drinking; HGN test provided some indication Defendant was
impaired.
State v. Tabor, 2004 N.C. App. LEXIS 1640 (2004)
(unpublished). Probable cause existed for Defendant’s DWI
arrest. Officer estimated Defendant’s vehicle to be traveling
53 mph in a 35 mph zone and made a vehicle stop; upon
request, Defendant had difficulty retrieving his license; a
strong odor of alcohol emitted from the vehicle (two
occupants); Defendant’s eyes were glassy and his
movements slow; in exiting the vehicle, Defendant was
unsteady on his feet and used the vehicle for support; officer
then noticed an odor of alcohol on Defendant’s person; and
Defendant stated he had been drinking beer at the Panther’s
game.
State v. Tappe, 139 N.C. App. 33 (2000) Probable cause
existed for Defendant’s DWI arrest. Defendant was pulled
over because his vehicle crossed the center line (apparently
just once); after the vehicle stop and upon approach, officer
noticed a strong odor of alcohol about Defendant’s breath
and that he had glassy and watery eyes; Defendant admitted
to consuming about one-half of the contents of an open beer
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xi.

xii.

xiii.

container but denied drinking while driving; Defendant also
remarked he was of German origin and that “in Germany
they drank beer for water.”
State v. Crawford, 125 N.C. App. 279 (1997). Probable
cause existed for Defendant’s DWI arrest. Officer found
Defendant alone in a car parked on the shoulder of a rural
side road around 3:30 a.m.; the driver’s door was open,
Defendant was in the driver’s seat with one leg hanging out
of the car, his pants were undone, and he had been drooling
to such an extent that Defendant’s knee and shirt were wet;
Defendant had a strong odor of alcohol about him, had
difficulty speaking, and admitted he had been drinking; the
hood of the car was warm although the outside temperature
was 26 degrees; Defendant had possession of the ignition
key; and Defendant attempted to put the key in the ignition
in order to drive away from the scene. Unknown if officer
would have provided field sobriety tests but he never really
had the ability to offer them to Defendant due to Defendant’s
actions.
State v. Thomas, 127 N.C. App. 431 (1997). Probable cause
existed for Defendant’s DWI arrest. Off-duty officer was
told by a nurse that a patient under the influence of impairing
medication was leaving the hospital and going to drive away;
off-duty officer located the patient as she opened the driver’s
side door; when the patient sat in the driver’s seat off-duty
officer observed Defendant “slumbered down in the
passenger seat” with his eyes closed. Off-duty officer
detected a strong odor of alcohol coming from Defendant’s
breath, that his eyes were very red and bloodshot, and that
his physical appearance was disorderly. Off-duty officer
believed Defendant was impaired. Off-duty officer was
assured the two would not drive away and that they would
call for someone to pick them up. Defendant observed
attempting to drive away and, over a very short distance, did
not operate the vehicle in a straight line. Defendant arrested
for DWI by a second officer who independently observed the
same indicators of impairment that the off-duty officer
observed.
State v. Rogers, 124 N.C. App. 364 (1996). Probable cause
existed for Defendant’s DWI arrest as originally laid out in
the case. However, if you see this case being cited in court,
note a Shepard’s analysis indicates this case has been
superseded by Overocker and Sewell.
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Defense friendly cases:
i.

ii.

State v. Sewell, 239 N.C. App. 132 (2015) (unpublished).
Probable cause did not exist for Defendant’s DWI arrest.
Shortly after midnight, Defendant and her passenger arrived
at DWI checkpoint; no moving violations or concerning
driving was observed by officers; Defendant provided her
license and registration upon request without difficulty;
officer observed a strong odor of alcohol coming from the
vehicle (as opposed to singularly from Defendant);
Defendant’s eyes were red and glassy, but her speech was
not slurred; Defendant initially denied drinking alcohol, but
later she changed her story, admitting she drank one glass of
wine; Defendant demonstrated her sobriety as the officer
observed no clues of impairment on the WAT or OLS tests;
regarding HGN, officer observed 6 out of 6 indicators of
impairment; and Defendant submitted to two alcosensor
tests, both of which were positive for the presence of alcohol.
Defendant apparently had no difficulty exiting her vehicle,
walking around, or talking with the officer. Throughout the
entire encounter Defendant was polite, cooperative, and
respectful.
State v. Overocker, 236 N.C. App. 423 (2014). Probable
cause did not exist for Defendant’s DWI arrest. Around 4:00
p.m., Defendant parked his SUV directly in front of a local
bar and met with friends inside; while inside, a group of
motorcyclists arrived at the bar and one individual parked
his or her motorcycle illegally and directly behind
Defendant’s SUV; when Defendant left the bar it was dark
outside; when Defendant attempted to back out of his
parking spot, his SUV collided with the illegally parked
motorcycle; over an approximate four hour period,
Defendant had consumed four bourbon on the rocks drinks
(although Defendant initially told the officer two drinks,
then later admitted to three drinks); an off-duty officer
present at the bar believed Defendant was impaired because
he was “talking loudly”; however, there was nothing unusual
about Defendant’s behavior or conversation at the bar;
Defendant’s friend from the bar testified he observed
Defendant performing field sobriety tests, that he did not see
anything wrong with Defendant’s performance, and that he
did not believe Defendant was impaired or unfit to drive;
regarding WAT, Defendant took nine heel-to-toe steps

UBERING THROUGH NORTH CAROLINA DWI LAW: OUTLINING THE LATEST DEFENSES AND STRATEGIES | 20

iii.

C.

without a problem; Defendant then asked what he was
supposed to do next; officer reminded Defendant to follow
the instructions, and Defendant took nine heel-to-toe steps
back without a problem; regarding OLS, Defendant raised
his foot more than six inches off the ground, stopped after 15
seconds, and put his foot down; Defendant then asked what
he was supposed to do next; officer reminded Defendant to
complete the test, and Defendant picked his foot up and
continued for at least 15 more seconds until he was stopped
by the officer; Defendant submitted to two alcosensor tests,
both of which were positive for the presence of alcohol;
Defendant’s speech was not slurred and he had no issues
walking around.
My analysis: Clearly an odor of alcohol and a positive PBT
reading do not always equate to probable cause in a DWI
investigation (Townsend). The Court has to take into
account the whole picture, which it did in this case.
State v. Parisi, 796 S.E.2d 524 (N.C. Ct. App. 2017). This
is a case on lack of jurisdiction to appeal the Court’s order;
however, it states the facts in which a court found no pc to
arrest for DWI and could be argued as non-mandatory
authority. Approximately 11:30 p.m. Defendant drove up to
a DWI checkpoint.
Nothing illegal observed about
Defendant’s driving. Upon approach, officer noticed an
odor of alcohol coming from the vehicle, a box used to carry
alcohol, but no opened alcohol containers. Defendant had
red glassy eyes. Defendant admitted to consuming three
beers that evening. Re WAT, Defendant had a gap greater
than one half inch on two steps. This was the only clue of
impairment. On the OLS, Defendant swayed and used his
arms for balance – two possible clues of impairment. Re
HGN, six clues of impairment. Defendant arrested for DWI.
A motion to suppress for lack of probable cause to arrest was
granted. State was not allowed to appeal this ruling on
jurisdictional grounds.

Checkpoints: General Overview.
1.

Checkpoints are seizures implicating constitutional rights. To
comply with constitutional mandates, the checkpoint must be
reasonable within the meaning of the Fourth Amendment.
a.
Tip: If challenged, the burden is on the State to prove by a
preponderance of the evidence that the checkpoint was
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2.

constitutionally sound. City of Indianapolis v. Edmonds,
531 U.S. 32 (2000). This burden cannot be met by having
the arresting officer state, “It was a license and registration
checkpoint,” and it was conducted “pursuant to our written
guidelines.”
There is a two prong test the State must satisfy in order to prove the
constitutionality of the checkpoint:
a.
The primary programmatic purpose of the checkpoint must
be proper:
i.
Three proper purposes:
a.
License and registration checkpoints;
b.
Sobriety checkpoints;
c.
Checkpoints designed to intercept illegal
aliens:
1.
Trial court cannot simply accept the
State’s invocation of a proper
purpose, but must instead carry out a
close review of the scheme at issue.
State v. Rose, 170 N.C. App 284
(2005).
2.
Furthermore, this inquiry is not
satisfied by testimony of field
officers. Tip: The State must show a
proper purpose at the supervisory
level. Id.
b.
State must prove the checkpoint at issue was “reasonable”
within the meaning of the Fourth Amendment:
i.
“Reasonableness” is a balancing test, weighing the
public’s interest in the checkpoint against the
individual’s Fourth Amendment privacy interests.
ii.
Three factors are relevant:
a.
Importance of the purpose of the checkpoint.
b.
Whether the checkpoint is appropriately
tailored to fit the primary purpose asserted.
Tailoring is important because it ensures
checkpoints are conducted in accordance
with the asserted purpose. Without tailoring
we run the risk of checkpoints being for an
asserted proper purpose, but being conducted
in a different manner.
1.
Four factors:
a.
Whether police decided to
spontaneously set up the
checkpoint on a whim;
b.
Whether police offered any
particular reason why a
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stretch of road was chosen for
the checkpoint;
c.
Whether the checkpoint had a
predetermined starting or
ending time; and
d.
Whether police offered any
reason why that particular
time span was selected.
2.
If there is no evidence to show why
that road was picked, there are
“serious questions as to whether the
checkpoint was sufficiently tailored.”
Rose, supra.
c.
Severity of interference with individual liberty:
1.
Factors include:
a.
Checkpoint’s potential interference with
legitimate traffic;
b.
Whether police took steps to put drivers on
notice of an approaching checkpoint;
c.
Whether drivers could see visible signs of the
officers’ authority; and
d.
Whether officers conducting the checkpoint
were subject to any supervision.
3. Relevant cases:
a.
City of Indianapolis v. Edmond, 531 U.S. 32 (2000); State v.
Veazey, 191 N.C. App. 181 (2008) (Veazey I); State v.
Veazey, 201 N.C. App. 398 (2009) (Veazey II); State v.
Gabriel, 192 N.C. App. 517 (2008); State v. Rose, 170 N.C.
App. 284 (2005).
D.

Warrantless Breath and Blood Testing:
This is a fairly complicated area of the law contrasting a deeply entrenched
relationship between the concept of implied consent and the Fourth
Amendment relating to chemical testing. I have distilled these lengthy
opinions into a quick outline below.
Birchfield v. North Dakota, 579 U.S. ___, 136 S. Ct. 2160 (2016), discusses
the relationship between chemical testing for impairment and the Fourth
Amendment. Birchfield tells us:
1.
Warrantless breath testing is permitted under the Fourth
Amendment pursuant to the search incident to arrest
exception.
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Warrantless blood testing is not permitted under the Fourth
Amendment pursuant to the search incident to arrest
exception. Thus, one of the following is necessary for
warrantless blood testing:
a.
Search warrant permitting a chemical analysis of
person’s blood:
i.
Look at the four corners of the search warrant
permitting a chemical analysis of your
client’s blood. Did the applicant get lazy in
stating facts that constitute probable cause to
believe your client committed a DWI? “A
valid search warrant application must contain
allegations of fact supporting the statement.
The statements must be supported by one or
more affidavits particularly setting forth the
facts and circumstances establishing
probable cause . . . affidavits containing only
conclusory statements of the affiant’s belief
that probable cause exists are insufficient to
establish probable cause for a search warrant.
State v. McHone, 158 N.C. App. 117 (2003).
For example, we currently have a case where
the application for bodily fluids states that on
April 24, 2015, at 4:10 a.m. on I-85
Northbound, I observed the Defendant
operating a vehicle. On or about that date I
detected a moderate odor of alcohol coming
from the breath of Defendant at the scene.
Nothing else is listed in the search warrant.
Use McHone, along with the cases listed in
the probable cause section, to show the judge
why probable cause did not exist for the
issuance of the search warrant for bodily
fluids.
b.
Consent:
i.
Unconscious persons – N.C. Gen. Stat. § 2016.2(b) expressly allows an unconscious
person’s blood to be taken at the direction of
the officer. I’m assuming the theory was
that implied consent steps in when the
person does not have the ability to consent
or refuse given their current state. That is no
longer permissible; an officer must obtain a

UBERING THROUGH NORTH CAROLINA DWI LAW: OUTLINING THE LATEST DEFENSES AND STRATEGIES | 24

ii.

iii.

warrant before collecting a blood sample
from an unconscious person. State v.
Romano, 785 S.E.2d 168 (N.C. Ct. App.
2016) (warrantless blood draw from an
unconscious person violates the Fourth
Amendment, notwithstanding the provisions
of N.C.’s implied consent law that
authorizes such testing).
Consent limited to rights for the particular
test advised –Defendant was advised of his
rights and refused a breath test. Afterwards,
Defendant was asked to submit to a blood
test but Defendant was not re-advised of his
rights. If relying on consent for the blood
draw, chemical analyst is required to readvise a defendant of his rights before
obtaining consent to the blood test. Failure
to do so requires suppression of the blood
test results. State v. Williams, 234 N.C.
App. 445 (2014); beware, however, where
the idea for a blood test in this factual
scenario originates with your client. State v.
Sisk, 238 N.C. App. 553 (2014) (because the
prospect of submitting to a blood test
originated with Defendant, as opposed to the
Trooper, the statutory right to be re-advised
was not triggered).
Only notice of the rights is required; no issue
with language barrier – State v. Martinez,
781 S.E.2d 346 (N.C. Ct. App. 2016) (even
though the Spanish-speaking Defendant’s
rights were read to him in English, he signed
a form with the rights printed in Spanish and
there was no evidence Defendant was
illiterate in Spanish. Case holds the notice
requirement was met because the General
Assembly simply requires notice and does
not condition the admissibility of the results
of the chemical analysis on the defendant’s
understanding of the information disclosed.
My two cents: I’m not sure this opinion won’t
be overturned or at least questioned. In
making its sweeping statement that the
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defendant doesn’t have to understand the
information disclosed, it appears the Court of
Appeals placed great weight on the fact that
N.C. Gen. Stat. § 20-16.2(b) allows law
enforcement to obtain a blood sample from
an unconscious person; a motorist whose
condition obviously creates an inability to
understand the information disclosed.
Martinez was decided before Romano, which
held that portion of the statute to be
unconstitutional and declared a warrantless
blood draw of an unconscious person
violative of the Fourth Amendment. Even if
that portion of the statute being
unconstitutional does not carry the day,
factually speaking this officer did a lot to
communicate with the Spanish speaking
Defendant in Martinez: during SFSTs, the
officer called his dispatcher, who spoke
Spanish, to have him translate commands
during the test; he read Defendant his implied
consent rights in English but provided him
with a Spanish language version of those
same rights in written form; he then called the
dispatcher once more and placed him on
speaker phone to answer any questions
Defendant might have; Defendant signed the
Spanish language version of the implied
consent form and there was no evidence he
could not read Spanish.
State v. Mung, 795 S.E.2d 284 (N.C. Ct. App.
2016). Defendant pulled up to a checkpoint.
The officer asked Defendant, in English, for
his license and registration. Defendant
produced his license but was unable to
produce registration.
Officer asked
Defendant if the address on his license was
correct and Defendant responded “yes.”
Officer told Defendant to exit the vehicle and
Defendant complied. Officer administered
three SFSTs, explaining them in English, all
of which Defendant indicated he understood
how to perform the test but failed. After
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c.

being placed under arrest for DWI,
Defendant, in English, stated “he couldn’t get
in more trouble, that he had already been
arrested once for DWI” and that “he was here
on a work visa and he couldn’t get in trouble
again.” After being placed in the patrol
vehicle, Defendant repeatedly apologized in
English.
Regarding chemical analysis,
Defendant was read and provided and
tangible copy of his rights in English
pursuant to N.C. Gen. Stat. § 20-16.2.
Officer then instructed Defendant in English
how to perform the test and Defendant
complied (0.13). At no point did Defendant
state he did not understand or request an
interpreter. Defendant argued in his motion
to suppress that he was originally from
Burma and did not understand his rights or
what was occurring on the grounds that he did
not speak English and that he needed a
Burmese interpreter. Similar to Martinez,
this court relies on the fact that the statute
permits unconscious persons to be tested
without consent, thus proving admissibility is
not conditioned on understanding. Again,
that rationale makes no sense in light of
Romano.
Exigent circumstances:
i.
Natural dissipation of alcohol not always an
exigency –Missouri v. McNeely, 569 U.S.
___, 133 S. Ct. 1552 (2013) (the natural
dissipation of alcohol in the bloodstream
does not constitute an exigency in every
impaired driving case that justifies a
warrantless, nonconsensual blood draw).
ii.
State v. Romano, 785 S.E.2d 168 (N.C. Ct.
App. 2016): Defendant, a combative drunk,
was hospitalized and sedated. Defendant
appeared to be so impaired he could not be
awakened to hear his implied consent rights.
On her own initiative, a nurse took an extra
vial of blood for law enforcement. Law
enforcement relied on N.C. Gen. Stat. § 20-
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iii.

iv.

E.

16.2(b) and did not make the short trip to the
magistrate’s office to fill out the fill-in-theblank form for a blood-draw warrant. Law
enforcement accepted the extra vial and sent
it off for testing. Trial court granted
Defendant’s Motion to suppress the
warrantless and non-consensual blood test;
based upon Missouri v. McNeely, no
exigency existed justifying the warrantless
search.
State v. Granger, 235 N.C. App. 157 (2014):
Exigent
circumstances
existed
for
warrantless, non-consensual blood draw.
Officer had concerns regarding dissipation of
alcohol as it had been more than one hour
since the motor accident; Defendant needed
immediate medical care and complained of
pain in several parts of his body; Officer
concerned, if he left Defendant unattended to
get a search warrant or waited longer for
blood draw, Defendant would have been
administered pain medication which would
have contaminated the blood sample; Officer
was the lone officer with Defendant and
investigating the matter; it would have taken
Officer approximately 40 minutes round-trip
to secure warrant).
State v. McCrary, 237 N.C. App. 48 (2014):
Exigent
circumstances
existed
for
warrantless, non-consensual blood draw.
Defendant feigned a need for medical care;
Officer leaving to get a warrant was not a
reasonable option because Defendant was
combative with officers and medical
personnel; several officers were needed to
ensure safety.

NHTSA Driving Cues (State v. Bonds, 139 N.C. App. 627 (2000)):
1.

Generally:
a.
The National Highway Traffic and Safety Administration
(NHTSA) teaches DWI detection and standardized field
sobriety testing (SFST) to law enforcement.
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b.

2.

As taught by NHTSA, DWI detection is broken into three
phases:
i.
Phase one: Vehicle in motion;
ii.
Phase two: Personal contact; and
iii.
Phase three: Pre arrest screening.
c.
Where a DWI defendant was not pulled over for poor driving
(such as a checkpoint or not wearing a seatbelt), it is
important to emphasize the following, all of which is taught
to law enforcement:
i.
The effects of alcohol impairment are exhibited in
driving;
ii.
Driving is a complex task involving a number of
subtasks, many of which occur simultaneously.
These include:
a.
Steering;
b.
Controlling the accelerator;
c.
Signaling;
d.
Controlling the brake pedal;
e.
Operating the clutch;
f.
Operating the gearshift;
g.
Observing other traffic;
h.
Observing signal lights, stop signs & other
traffic control devices; and
i.
Making decisions (whether to stop, turn,
speed up, slow down).
iii.
Safe driving demands the ability to divide attention
among these various tasks;
iv.
As a result, NHTSA has identified 24 “visual cues”
that are associated with impaired driving. Emphasize
what the officer did not observe when your client was
not pulled over for poor driving.
Phase One: “Vehicle in Motion”: 24 Cues:
a.
Problems maintaining proper lane position:
i.
Weaving – Weaving occurs when the vehicle
alternately moves toward one side of the roadway
and then the other, creating a zig-zag course. The
pattern of lateral movement is relatively regular as
one steering correction closely followed by another.
a.
Tip: Argue driving is, by definition,
“controlled weaving.” State v. Tarvin, 972
S.W.2d 910, 911 (Tex. App. Waco 1998)
(recognizing that driving a car, by its very
nature, is controlled weaving and such
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b.

weaving onto the marking lines of a road only
becomes illegal if a person poses a danger to
traffic). Watch for conclusory “weaving”
statements not supported by NHTSA’s
definition.
ii.
Weaving Across Lane Lines – Extreme cases of
weaving when the vehicle wheels cross the lane lines
before correction is made.
iii.
Straddling A Lane Line – The vehicle is moving
straight ahead with the center or lane marker between
the left-hand and right-hand wheels.
iv.
Swerving – A swerve is an abrupt turn away from a
generally straight course. Swerving might occur
directly after a period of drifting when the driver
discovers the approach of traffic in an oncoming lane
or discovers that the vehicle is going off the road;
swerving might also occur as an abrupt turn is
executed to return the vehicle to the traffic lane.
v.
Turning With Wide Radius – During a turn, the
radius defined by the distance between the turning
vehicle and the center of the turn is greater than
normal. The vehicle may drive wide in a curve.
vi.
Drifting – Drifting is a straight-line movement of the
vehicle at a slight angle to the roadway. As the driver
approaches a marker or boundary (lane marker,
center line, or edge of the roadway), the direction of
drift might change.
vii.
Almost Striking Object or Vehicle – The observed
vehicle almost strikes a stationary object or another
moving vehicle.
Speed and braking problems:
i.
Stopping Problems – (i.e., too far, too short, too
jerky, etc.). Stopping too far from a curb or at an
inappropriate angle. Stopping too short or beyond
limit line at an intersection. Stopping with a jerking
motion or abruptly.
ii.
Accelerating or Decelerating Rapidly – This cue
encompasses any acceleration or deceleration that is
significantly more rapid than that required by traffic
conditions.
Rapid acceleration might be
accompanied by breaking traction; rapid deceleration
might be accompanied by an abrupt stop. Also a
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c.

vehicle might alternately accelerate and decelerate
rapidly.
iii.
Varying Speed – Alternating between speeding up
and slowing down.
iv.
Slow Speed – The observed vehicle is driving at a
speed that is more than 10 MPH below the speed
limit.
Vigilance problems:
i.
Driving in Opposing Lanes or Wrong Way on OneWay Street – The vehicle is observed heading into
opposing or crossing traffic under one or more of the
following circumstances: driving in the opposing
lane; backing into traffic; failing to yield the right-ofway; or driving the wrong way on a one-way street.
ii.
Slow Response to Traffic Signals – The observed
vehicle exhibits a longer than normal response to a
change in traffic signal. For example, the driver
remains stopped at the intersection for an abnormally
long period of time after the traffic signal has turned
green.
a.
Tip: Compare State v. Barnard, 362 N.C. 244
(2008) (reasonable suspicion supported an
officer’s decision to stop the defendant where
he remained stopped at a traffic light for
approximately
30
seconds
before
proceeding), with State v. Roberson, 163
N.C. App. 129 (2004) (finding no reasonable
suspicion where the defendant sat at a green
light for 8 to 10 seconds).
iii.
Slow or Failure to Respond to Officer’s Signals –
Driver is unusually slow to respond to an officer’s
lights, siren or hand signals.
iv.
Stopping in Lane for No Apparent Reason – The
critical element in this cue is that there is no
observable justification for the vehicle to stop in the
traffic lane; the stop is not caused by traffic
conditions, traffic signals, an emergency situation, or
related circumstances. Impaired drivers might stop in
the lane when their capability to interpret
information and make decisions becomes impaired.
As a consequence, stopping in lane for no apparent
reason is likely to occur at intersections or other
decision points.
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Driving without Headlights at Night – The observed
vehicle is being driven with both headlights off
during a period of the day when the use of headlights
is required.
vi.
Failure to Signal or Signal Inconsistent with Action
– A number of possibilities exist for the driver’s
signaling to be inconsistent with the associated
driving actions. This cue occurs when
inconsistencies such as the following are observed:
failing to signal a turn or lane change; signaling
opposite to the turn or lane change executed;
signaling constantly with no accompanying driving
action; and driving with four-way hazard flashers on.
Judgment problems:
i.
Following Too Closely – The vehicle is observed
following another vehicle while not maintaining the
legal minimum separation.
ii.
Improper or Unsafe Lane Change – Driver taking
risks or endangering others. Driver is frequently or
abruptly changing lanes without regard to other
motorists.
iii.
Illegal or Improper Turn (i.e., too fast, jerky, sharp,
etc.) – The driver executes any turn that is
abnormally abrupt or illegal. Specific examples
include: turning with excessive speed; turning
sharply from the wrong lane; making a U-turn
illegally; or turning from outside a designated turn
lane.
iv.
Driving on Other Than Designated Roadway – The
vehicle is observed being driven on other than the
roadway designated for traffic movement. Examples
include driving at the edge of the roadway, on the
shoulder, off the roadway entirely, and straight
through turn-only lanes or areas.
v.
Stopping Inappropriately in Response to Officer –
The observed vehicle stops at an inappropriate
location or under inappropriate conditions, other than
in the traffic lane. Examples include stopping: in a
prohibited zone; at a crosswalk; far short of an
intersection; on a walkway; across lanes; for a green
traffic signal; for a flashing yellow traffic signal;
abruptly as if startled; or in an illegal, dangerous
manner.
v.

d.
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vi.

3.

Inappropriate or Unusual Behavior (i.e., throwing
objects, arguing, etc.) – Throwing objects from the
vehicle, drinking in the vehicle, urinating at roadside,
arguing without cause, and other disorderly actions.
vii.
Appearing to be Impaired – This cue is actually one
or more of a set of indicators related to the personal
behavior or appearance of the driver. Examples
might include:
a.
Eye fixation;
b.
Tightly gripping the steering wheel;
c.
Slouching in the seat;
d.
Gesturing erratically or obscenely;
e.
Face close to the windshield; and
f.
Driver’s head protruding from vehicle.
Phase Two: Personal Contact:
a.
Involves the senses of sight, hearing, and smell:
i.
Sight:
a.
Bloodshot eyes;
b.
Soiled clothing;
c.
Fumbling fingers;
d.
Alcohol containers;
e.
Drugs or drug paraphernalia;
f.
Bruises, bumps, or scratches; and
g.
Unusual actions.
ii.
Hearing:
a.
Slurred speech;
b.
Admission of drinking;
c.
Inconsistent responses;
d.
Abusive language; and
e.
Unusual statements.
iii.
Smell:
a.
Alcoholic beverages;
b.
Marijuana;
c.
Cover-up odors; and
d.
Unusual odors.
b.
Exit sequence:
i.
Shows angry or unusual reactions;
ii.
Cannot follow instructions;
iii.
Cannot open door;
ii.
Leaves vehicle in gear;
iii.
Climbs out of vehicle;
iv.
Leans against vehicle; and
vii.
Keeps hands on vehicle for balance.
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4.

5.

F.

Phase Three: Pre arrest Screening:
a.
First: Administer the three psychophysical, standard field
sobriety tests (SFST’s).
b.
Second: Administer a preliminary breath test (PBT) to
confirm the chemical basis of the driver’s impairment.
Tip: Cross-examine officers about their NHTSA Training:
a.
Officers are taught to:
i.
Describe DWI evidence “clearly and convincingly”;
ii.
Preparation” is crucial to trial testimony;
iii.
Compile “complete and accurate” field notes and
incident reports; and
iv.
Review all notes and talk to the prosecutor before
trial.
b.
When officers have few or no notes or failed to perform
various tests, cross examine the officer about his training.
c.
Cues are described as “excellent” (meaning 50% or greater
probability of legal impairment) and “good” (meaning 30%
to 50% probability of legal impairment).
d.
Common signs of low blood alcohol concentration are
“slowed reactions” (.03) and “increased risk taking” (.05).

Portable Breath Tests (PBT’s):
1.

Regulated by the administrative code. N.C. GEN. STAT. § 20-16.3;
10A NCAC 41B .0501, et seq.:
a.
Requirements:
i.
Officer shall determine driver has removed all food,
drink, tobacco products, chewing gum, and other
substances and objects from his mouth.
ii.
If test result is .08 or more, officer shall wait five
minutes and administer an additional test.
iii.
If additional test result is more than .02 under first
reading, officer shall disregard first reading and
conduct a third test.
iv.
Officer shall use an alcohol screening test device
approved under administrative code in accord with
the operational instructions for the device (except
waiting periods within the code supersede
manufacturer specifications).
v.
Only certain breath alcohol screening test devices are
approved [alcosensor, alcosensor III, alcosensor IV,
and SD-2 (manufactured by CMI, Inc,)].
vi.
Operator shall verify instrument calibration at least
once during each thirty day period of use, using a
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vii.

viii.
ix.
x.
b.

G.

simulator in accord with rules or an ethanol gas
canister.
Simulators shall have the solution changed every
thirty days or after twenty five calibration tests,
whichever first occurs.
Ethanol gas canisters used to calibrate shall not be
utilized beyond expiration date on canister.
Instrument calibration shall be recorded on a log
maintained by the agency.
Tip: Officers can rarely testify in accord with the
above requirements.

Cases:
i.
Odor of alcohol combined with a positive reading on
the alcosensor, without more, requires a dismissal.
The test only bolsters the smell. Atkins v. Moye, 277
N.C. 179 (1970); N.C. GEN. STAT. § 20-16.3.

Horizontal Gaze Nystagmus (HGN):
1.

2.

3.

A proper foundation is still required to admit the results of the HGN
tests. State v. Helms 348 N.C. 578, 581–82 (1998); N.C. R. EVID.
702:
a.
Tips:
i.
When the DA argues Rule 702 was amended in 2006
to allow admissibility of the test results when
“administered by a person who has successfully
completed training in HGN,” respond that Rule 702
still retains the language “and with proper
foundation.” Helms is still good law. The rule itself
retains the foundational requirement.
ii.
A foundation explains the relationship between the
test results and intoxication (i.e., alcohol impairs
muscle control, etc.).
Six clues: Three for each eye:
a.
Lack of smooth pursuit;
b.
Distinct and sustained nystagmus at maximum deviation;
and
c.
Onset prior to 45 degrees.
Fertile areas for examination include:
a.
Defining nystagmus:
i.
An involuntary, saccadic, and rapid movement of the
eyeball;
ii.
Bouncing or jerking of the eyeball that occurs when
there is a disturbance of the vestibular (inner ear)
system or oculomotor control of the eye due to
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4.

H.

alcohol consumption or other central nervous system
depressants or intoxicants; and
iii.
Visually looks like marbles rolling on sandpaper.
b.
HGN is a normal, natural phenomenon (e.g., staring)
c.
Explaining the difference between a twitch, tremor, and
nystagmus;
d.
Explaining the difference between slight, noticeable, distinct
and sustained nystagmus;
e.
Checking for eyeglasses, obvious eye disorder(s), or an
artificial eye;
f.
Estimations of degree (taught to go to end of shoulder; no
measuring instrument);
g.
Administration of the test including:
i.
Speed of the stimulus (proper pass is approximately
two seconds; always done twice);
ii.
Distance of stimulus from the subject’s eyes (should
be twelve to fifteen inches and slightly above eye
level);
ii.
Holding the pen for more than four seconds at
maximum deviation;
iii.
What constitutes forty-five degrees (vs. forty two
degrees, etc.; important for DRE);
h.
Tips:
i.
There are over forty different types of nystagmus,
including pendular, jerk, gaze, vertical, optokinetic,
epileptic, pathological, resting, natural, fatigue,
physiological (exists naturally in every human eye to
prevent tiring when fixated) and other forms;
ii.
There are over thirty-eight natural causes of
nystagmus,
including
influenza,
vertigo,
hypertension, eye strain, eye muscle fatigue, eye
muscle imbalance, excess caffeine, excess nicotine,
aspirin, diet, chilling, and heredity; and
iii.
Troopers typically test for vertical nystagmus
(meaning suspect told to elevate eyes as far as
possible and hold for four seconds to look for same).
See Exhibit C for Cross Examination Techniques on HGN. [This
needs alignment fixed;

Standard Field Sobriety Tests (SFST’s):
1.

Per NHTSA, the original purpose was to assist in arrest or probable
cause determinations.
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2.
3.

5.

NHTSA recognizes three tests (HGN, OLS, and WAT).
Generally: Important considerations:
a.
Divided attention tests;
b.
Two stages: instructions and performance;
c.
Officer demonstrates test;
d.
Each clue is counted only once;
e.
Done on a hard, dry, level, and nonslippery surface (or on a
sloped fog line?);
f.
Back, leg, or middle ear problems (OLS and WAT);
g.
More than fifty pounds overweight (OLS);
h.
Over age sixty-five (OLS and WAT). Initial research was
age sixty;
i.
Heels more than two inches high (OLS and WAT);
j.
Conditions that may interfere with testing include
wind/weather conditions, age and weight, and footwear;
k.
Insufficient number of clues can be used to argue the
defendant passed the test.
4.
One leg stand (OLS) requirements (four clues, two necessary):
a.
Four clues:
i.
Swaying;
ii.
Using arms to balance;
iii.
Hopping; and
iv.
Putting foot down before 30 seconds.
b
Generally:
i.
One leg held out straight approximately six inches
off ground for thirty seconds;
ii.
Told to keep both legs straight;
iii.
Told to count “one thousand and one, etc.” until told
to stop; and
iv.
Officer is to stop the test at thirty seconds.
c.
Good examination issues:
i.
Raising the arms six or more inches; and
ii.
What constitutes “swaying” (vs. slight tremors).
Walk and turn (WAT) requirements (eight clues, two necessary):
a.
Eight clues:
i.
Instructional stage:
a.
Inability to balance;
b.
Starts too soon;
ii.
Walking stage:
a.
Stops while walking (pauses to regain balance);
b.
Misses heel-to-toe;
c.
Steps off line;
d.
Uses arms to balance;
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b.

6.
a.
b.

I.

e.
Improper number of steps; and
f.
Improper turn.
Good examination issues:
i.
Cannot balance during instructions (does not include when
suspect “raises arms or wobbles slightly”);
ii.
Stops while walking (requires suspect to be told not to start
walking until directed to do so; is it a pause?);
iii.
Improper turn (pivot?);
iv.
Steps off the line (imaginary line?);
v.
½ inch or more space between heel and toe; and
vi.
Counting incorrectly is not a clue.
Tips:
Officers may induce a clue by telling the defendant to look at the
elevated foot on the OLS.
Have the officer define terms, point out deficiencies in the officer’s
administration of the test(s), and then discredit his conclusions.

Lab reports:
1.
2.

3.

Lab analysts will generally provide a summary of the drug(s) found
and the pharmacological effect of same.
They cannot tell you:
a.
The concentration;
b.
How long the drug(s) have been in the suspect’s system (i.e.,
whether psychoactive or not); or
c.
The stage of the natural biochemical process of degrading
and eliminating the compounds.
Tip: Metabolites are generally remnants of drugs at the end of the
elimination process, and they may, or may not, have any impairing
effect.

VIII. Selected Issues and Cases:
A.

Checkpoints:
1.

2.
3.

City of Indianapolis v. Edmonds, 531 U.S. 32 (2000) (checkpoints set up for
“general crime control” purposes are unlawful and violate the fourth
amendment).
Brown v. Texas, 443 U.S. 47 (1979) (lists balancing test factors). Great
cross-examination checklist.
Michigan Department of State Police v. Sitz, 496 U.S. 444 (1990) (approved
sobriety or DWI checkpoints).
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4.

5.
6.

7.

B.

Delaware v. Prouse, 440 U.S. 648 (1979) (seminal case setting the legal
standard of reasonable and articulable suspicion applied to motor vehicle
stops; suggested license and registration checkpoints are allowed).
U.S. v. Martinez-Fuerte, 428 U.S. 543 (1976) (allows suspicionless
searches at border crossings to search for illegal aliens).
State v. Rose, 170 N.C. App 284 (2005) (trial courts must make findings as
to the checkpoint’s programmatic purpose and the reasonableness of the
checkpoint).
State v. Veazey, 191 N.C. App. 181 (2008) (listed the relevant factors in
determining lawfulness of a checkpoint). See also Veazey II.

Stops:
1.

2.

3.

4.

The standard:
a.
State v. Styles, 362 N.C. 412 (2008) (“reasonable and articulable
suspicion” is the legal standard for all traffic stops).
Weaving:
a.
State v. Otto, 366 N.C. 134 (2012) (weaving “constantly and
continuously” over the course of three quarters of a mile at 11:00
p.m. on a Friday night was sufficient to create reasonable suspicion
to stop).
b.
State v. Fields, 195 N.C. App. 740 (2009) (no reasonable suspicion
when the driver weaved three times within his own lane in a mile
and a half at 4:00 p.m.).
c.
Tip: It is still “weaving plus.” Argue the facts.
Running the tag/Tag issues:
a.
U.S. v. Wilson, 205 F.3d 720 (4th Cir. 2008) (officer’s inability to
see the date on temporary tag to determine if it is expired does not
create a reasonable suspicion to stop).
b.
State v. Johnson, 177 N.C. App. 122 (2006) (a partially obscured
license tag was insufficient to warrant a stop).
c.
State v. Hess, 185 N.C. App. 530 (2007) (officer may have
reasonable suspicion to stop after running the tag and learning the
owner’s license is revoked if there is no evidence that someone other
than the owner is driving the vehicle).
d.
State v. Burke, 212 N.C. App. 654 (2011) (officer believed
temporary tag was likely fictitious because number was “much
lower than what was given out at the time”; court held an insufficient
basis for the stop).
Turnaways:
a.
State v. Foreman, 351 N.C. 627 (2000) (under “totality of the
circumstances” test, officers may consider a turn from a checkpoint;
some language appears to support an automatic stop).
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b.

5.

6.

State v. Bowden, 177 N.C. App. 718 (2008) (post-Foreman, the
court emphasized “the totality of the circumstances” in determining
reasonable and articulable suspicion). Remembering that Foreman
and Bowden have bad facts, this is a great case to argue when there
is simply a lawful turn and subsequent stop.
c.
Michigan Dept. of State Police v. Sitz, 496 U.S. 444 (1990) (court
stressed the motorist should be allowed to make a u-turn to avoid
the road block provided there is some reasonable justification).
d.
State v. Griffin, 366 N.C. 473 (2015) (holding because Defendant
stopped in the middle of the road to do a three point turn and not at
an intersection, reasonable suspicion existed for the stop and there
was no need to examine the validity of the checkpoint).
e.
Tip: do the facts demonstrate an effort to evade law enforcement or
was it a lawful traffic maneuver? A legal turn, without more, does
not create reasonable and articulable suspicion to stop.
Anonymous tips:
a.
State v. Harwood, 221 N.C. App. 451 (2012) (holding officers failed
to corroborate tipster’s allegations of criminal activity, thus
invalidating the stop).
b.
State v. Johnson, 204 N.C. App. 259 (2010) (courts have repeatedly
recognized, as a general rule, the inherent unreliability of
anonymous tips standing on their own unless such a tip itself
possesses sufficient indicia of reliability or is corroborated by an
officer’s investigation or observations).
c.
State v. Maready, 188 N.C. App. 169 (2008) (addresses the factors
that apply), rev. on other grounds, State v. Maready, 362 N.C. 614
(2008).
d.
Florida v. J.L., 529 U.S. 266 (2000) (anonymous telephone call
discloses black male at bus top, wearing plaid shirt and carrying gun;
officers see person matching description and frisk him; court rules
insufficient information to support stop and frisk).
e.
Alabama v. White, 496 U.S. 325 (1990) (information gleaned from
an anonymous tip can form the basis for probable cause to stop when
the information is verified and criminal conduct is corroborated by
independent investigation).
f.
Tip: A reliable informant, citizen informant, or “collective
knowledge” of law enforcement will constitute a legitimate “source
of information” to support the stop. An “anonymous tipster” will
not. Adams v. Williams, 407 U.S. 143 (1972).
g.
Tip: Keys are sufficient detail, prediction of future events, and
corroboration of the alleged criminal conduct.
Fail to signal:
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a.

7.

8.

9.

State v. Ivey, 360 N.C. 562 (2006) (no other vehicle was affected by
the defendant’s turn without signaling as required by statute; thus
the stop was not justified).
b.
State v. McRae, 203 N.C. App. 319 (2010) (upheld holding in Ivey
although allowed stop on alternate basis).
c.
Tip: N.C. Gen. Stat. § 20-154(a) requires the turn without signaling
“must affect traffic.”
Brake lights:
a.
State v. Heien, 214 N.C. App. 515 (2011) (malfunction of a single
brake light did not violate the statute and was an insufficient basis
for the stop), rev. on other grounds, State v. Heien, 366 N.C. 271
(2012) (assuming without deciding that N.C. Court of Appeals’
interpretation of § 20-129 was correct, the court held, under the
totality of the circumstances, the officer had a reasonable,
articulable suspicion that N.C. Gen. Stat. § 20-129 was being
violated, and the officer’s mistake of law was objectively
reasonable. Therefore, the traffic stop did not violate the Fourth
Amendment.)
b.
Tip: See N.C. Gen Stat. §§ 20-129(g) and (d), and 20-183.3.
Normal driving behavior:
a.
State v. Roberson, 163 N.C. App. 129 (2004) (driver remaining at
stop light after light turns green for eight to ten seconds before
proceeding is normal driving behavior and is insufficient to support
a stop).
b.
Compare State v. Barnard, 362 N.C. 244 (2008) (reasonable
suspicion supported an officer’s decision to stop the defendant
where he remained stopped at a traffic light for approximately thirty
seconds before proceeding).
Mistake of fact v. Mistake of law:
a.
State v. McLamb, 186 N.C. App 124 (2007) (officer’s mistaken
belief of law the speed limit was 20 miles per hour when it was
actually 55 miles per hour was an objectively unreasonable basis for
the stop).
b.
Compare State v. Hopper, 205 N.C. App. 175 (2010) (officer’s
mistaken belief of fact as to the existence of a traffic offense does
not render the stop illegal; rather, “the only question whether the
officers mistake of fact was reasonable”).
c.
State v. Coleman, 228 N.C. App. 76 (2013) (holding officer’s arrest
based on an open container in a parking lot is an unreasonable
mistake of law as the law changed in 2000 to forbid same on a
highway).
d.
Tip: It is all how you frame it. It is always a mistake of law.

UBERING THROUGH NORTH CAROLINA DWI LAW: OUTLINING THE LATEST DEFENSES AND STRATEGIES | 41

C.

Consent:
1.
2.

D.

Containers within the vehicle:
1.

2.

3.

E.

U.S. v. Ross, 456 U.S. 798 (1982) (if probable cause exists for a warrantless
search of the vehicle, then there is probable cause to search any container
that could hold the suspected contraband).
But see State v. Wise, 117 N.C. App. 105 (1994) (probable cause is required
to support a search of a separate sealed container within a vehicle; officer
shook and opened a white aspirin bottle, and court held there was no
probable cause to open the bottle).
State v. Simmons, 201 N.C. App. 698 (2010) (officer saw white plastic bag
in car door, and defendant told officer it had “cigar guts”; court held facts
were insufficient to provide probable cause to search the bag).

Frisk:
1.

F.

State v. Johnson, 177 N.C. App. 122 (2006) (removal of plastic wall panel
exceeded scope of reasonableness and consent).
Tip: Objective reasonableness is the issue.

Arizona v. Johnson, 555 U.S. 323 (2009) (before any frisk or pat down may
occur, the officer must have reasonable suspicion the person is armed and
dangerous).

Exceeding scope of the stop:
1.

2.

3.

4.

U.S. v. Rodriguez, 575 U.S. ___, 135 S.Ct. 1609 (2015) (holding a police
stop exceeding the time necessary to handle its original purpose violates the
Fourth Amendment; officers should pursue diligently the original purpose
of the stop and, absent new facts creating reasonable suspicion, even a de
minimis extension is impermissible).
State v. Jackson, 199 N.C. App. 236 (2009) (officer unreasonably extended
traffic stop when she asked just a few drug-related questions; provides a
summary of the legal principles that apply to the scope of a stop).
Florida v. Royer, 460 U.S. 491 (1983) (an investigative detention must be
temporary and last no longer than is necessary to effectuate the purpose of
the stop).
State v. Falana, 129 N.C. App. 813 (1998) (weaving within lane, rapid
breathing, slightly different version of events than passenger, and refusal to
search were insufficient to support an articulable suspicion justifying
detention for dog sniff).
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5.

6.
7.

8.

9.

G.

Arrest requires probable cause:
1.

2.

H.

2.

Arizona v. Gant, 556 U.S. 332 (2009) (law enforcement may search a
vehicle if (1) defendant is unsecured and within reaching distance of the
vehicle at the time of search and (2) there is a reasonable belief evidence
relevant to the crime of arrest might be found in the vehicle).
State v. Smith, 222 N.C. App. 253 (2012) (holding canine alert while
walking around vehicle’s exterior does not establish probable cause to
search passengers outside of vehicle).

Notice of rights must be given both orally and in writing:
1.
2.

J.

State v. Fisher, 141 N.C. App. 448 (2000) (good factual analysis of what
constitutes probable cause to arrest when an officer asserts the defendant is
in custody but not under arrest).
State v. Carrouthers, 200 N.C. App. 415, 419 (2009) (holding if methods
used by police exceed least intrusive means reasonably required to carry out
the stop, the encounter evolves into a de facto arrest, creating the need for
police to show probable cause to support detention).

Search incident to arrest:
1.

I.

State v. Parker, 183 N.C. App. 1 (2007) (officer’s request for consent to
search which was unrelated to the initial purpose of the stop must be
supported by reasonable articulable suspicion of additional criminal
activity).
State v. Branch, 194 N.C. App. 173 (2008) (ten minute delay beyond the
time it took to check driver’s license and registration was unlawful).
U.S. v. Place, 462 U.S. 696 (1983) (a canine sniff is not a search within the
fourth amendment); see also Illinois v. Caballes, 543 U.S. 405 (2005)
(holding the Fourth Amendment is not violated when the use of a drugsniffing dog during a routine traffic stop does not unreasonably prolong the
length of the stop); but see Rodriguez.
Key issues: De minimis intrusion, original purpose of the stop, specific
additional facts justifying further detention, defendant’s actions prolonging
the stop, waiting in excess of ten to fifteen minutes, and more.
Tip: Passengers may challenge the stop. Brendlin v. California, 551 U.S.
249 (2007).

State v. Thompson, 151 N.C. App. 194 (2002).
See also N.C. Gen. Stat. § 20-16.2.

Injection of medications:
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1.

K.

Witnesses:
1.

2.

3.

4.

5.

6.

L.

Robinson v. Life and Cas. Ins. Co. of Tenn., 255 N.C. 669 (1961) (blood test
must occur before any other substances or medicines are injected).

State v. Ferguson, 90 N.C. App. 513 (1988) (where a witness made timely
and reasonable efforts to gain access to the defendant and was denied,
defendant’s constitutional right to obtain witnesses on his behalf is
flagrantly violated and requires dismissal of the charges).
State v. Hill, 277 N.C. 547 (1971) (defendant’s constitutional and statutory
rights include advice from his attorney and consultation with friends and
relatives to make observations of his person; that access must be within a
relatively short time after arrest since intoxication does not last; that this
implies, at the very least, the right to see, observe and examine him
regarding intoxication; and to say denial was not prejudicial is to assume
that which is incapable of proof).
State v. Myers, 118 N.C. App. 452 (1995) (when defendant requested that
his wife come into the breath-testing room, the officer’s statement “that
might not be a good idea” required suppression of the chemical analysis).
State v. Hatley, 190 N.C. App. 639 (2008) (witness who arrived on time and
made reasonable efforts to view the testing procedures by stating she was
there for the defendant at the testing facility and was not granted access
required suppression of the intoxilyzer results).
Tip: It is the duty of the arresting officer to permit the arrestee to
communicate immediately with counsel and friends. This right shall not be
denied. N.C. GEN STAT. § 15A-501(5).
Tip: Post-Ferguson cases hold there must be an outright denial of access to
witnesses during the relevant time frame to warrant dismissal, as opposed
to suppression of the chemical analysis. The analysis centers upon whether
there is a flagrant violation of the defendant’s constitutional rights.

Lab analyst:
1.

2.

Crawford v. Washington, 541 U.S. 36 (2004) (a testimonial, out of court
witness statement is not admissible against a criminal defendant unless the
witness is unavailable and there was a prior opportunity for cross
examination).
Bullcoming v. New Mexico, 564 U.S. 647 (2011) (an analyst who did not
perform or observe the test cannot testify as to the results of same); but see
State v. Ortiz-Zape, 367 N.C. 1, 11 (2013) (holding a substitute analyst
could testify about her background, experience, education, and training; the
practices and procedures of the testing crime lab; her review of the testing
done; and her independent opinion; that the State could not admit non-

UBERING THROUGH NORTH CAROLINA DWI LAW: OUTLINING THE LATEST DEFENSES AND STRATEGIES | 44

3.

M.

Corpus delecti:
1.

2.
3.

N.

testifying analyst's report into evidence per Rule 403; and, unlike MelendezDiaz and Bullcoming, reports produced by non-testifying analyst were not
admitted into evidence).
See also Melendez-Diaz v. Massachusetts, 557 U.S. 305 (2009) (forensic
laboratory reports are testimonial and subject to Crawford).

State v. Sweat, 366 N.C. 79 (2012) (holding two burdens of proof apply
upon the State regarding corpus delecti rule: (1) the State can rely solely on
the defendant's confession to obtain a conviction in noncapital cases if the
confession "is supported by substantial independent evidence tending to
establish its trustworthiness, including facts that tend to show the defendant
had the opportunity to commit the crime; and (2) however, if "independent
proof of loss or injury is lacking, there must be strong corroboration of
essential facts and circumstances embraced in the defendant's confession).
State v. Ash, 193 N.C. App. 569 (2008) (there must be substantial,
independent evidence to support a defendant’s confession).
State v. Trexler, 316 N.C. 528 (1986) (there must be corroborative evidence
sufficient to establish the trustworthiness of a confession to fulfill the
corpus delicti rule; defendant’s admission of driving was sufficiently
corroborated when he later returned to the scene impaired, blew a .14, a
single person was seen leaving the wreck, and the wreck was otherwise
unexplained).

Knoll issues:
1.

2.

State v. Knoll, 322 N.C. 535 (1988) (because of a lack of information during
processing and commitment to jail, the defendant lost an opportunity to
gather evidence, thus violating his constitutional rights).
Tip: The Knoll line of cases addresses where the magistrate commits
substantial statutory violations related to setting conditions of pre trial
release that prejudice the defendant’s ability to have access to witnesses.
The cases discriminate between per se and non per se offenses. Per se
offenses (.08 or more) require proof of prejudice for a dismissal of charges
pursuant to N.C. Gen. Stat. § 20-138.1(a)(2). Non per se offenses (proof of
impairment prong) presume prejudice when the defendant is denied access
to witnesses. However, dismissal is the proper remedy in a non per se
offense only when denied his constitutional right to obtain evidence for his
defense; less serious statutory violations warrant suppression of evidence
rather than dismissal. See State v. Ferguson, 90 N.C. App. 513 (1988); State
v. Hill, 277 N.C. 547 (1971).
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IX.

Caveat Lector (Let the Reader Beware):
A.

Three forms of license suspensions:
1.
2.
3.

B.

Retrograde extrapolation:
1.

2.
3.

4.
5.
6.
7.
8.

C.

A mathematical process wherein an expert (Paul Glover) will first use a
specific chemical analysis reading obtained at a certain time and then, using
a formula (.0165), extrapolates back to a specific time when defendant was
operating a vehicle.
The process of alcohol ingestion and elimination from the body includes an
absorption phase, peak alcohol concentration, and an elimination rate.
Retrograde extrapolation typically does not address the absorption phase.
Mr. Glover is quick to respond there is no evidence of the time of
consumption; therefore, he assumes, at all relevant times, the defendant is
in the process of elimination.
There are many variables including sex; weight; metabolism; food intake;
concentration, amount, and speed of the alcohol ingested; etc.
Odor of alcohol alone is insufficient to allow extrapolation. State v. Davis,
208 N.C. App. 26 (2010).
Mr. Glover accepts certain treatises and rejects others.
Use a defense expert (Andrew Mason, Fred Whitehurst, etc.).
Tip: Remember, every reading occurs twice, once during the absorption
phase and again during elimination.

Synergistic drug/alcohol combinations:
1.

D.

30 day civil revocation;
Willful refusal (one year); and
DWI conviction (one year to a permanent revocation).

The lab analyst routinely testifies impairment is increased by mixing
medications or medications and alcohol.

DRE (Drug Recognition Expert):
1.
2.
3.

Recognized under Rule 702(a1)(2) if officer has received training and has a
current certification issued by DHHS.
Allows testimony that person was under the influence of one or more
impairing substances and the category of same.
Twelve step evaluation process including:
a.
Breath alcohol tests;
b.
Interview of arresting officer;
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c.
d.
e.

4.

5.
E.

Tip: Use the chart against the DRE expert. See attached Exhibit D.

Motions to Suppress vs. Motions in Limine:
1.

2.

3.

F.

Pulse exams;
Eye exam;
Divided attention tests (Romberg balance, WAT, OLS, and finger
to nose);
f.
Vital signs;
g.
Dark room (pupil) and ingestion exams;
h.
Muscle tone exam;
i.
Injection site check;
j.
Interrogation;
k.
Observations; and
l.
Toxicological exam.
Focuses on major signs and symptoms of impairment for seven drug
categories:
a.
Central nervous system depressants (alcohol, valium, barbiturates,
etc.);
b.
Central nervous system stimulants (cocaine, amphetamines,
methamphetamines, etc.);
c.
Hallucinogens (LSD, ecstasy, peyote, etc.);
d.
Dissociative anesthetics (PCP, ketamine, etc.);
e.
Narcotic analgesics (heroin, codeine, morphine, etc.);
f.
Inhalants (glue, paint, nitrous oxide, etc.); and
g.
Cannabis (marijuana, hashish).

Prosecutors often attempt to characterize defense motions as a motion to
suppress rather than a motion regarding evidence, thus invoking sharp
procedural rules.
Motions to suppress, as a term of art, address unlawfully obtained evidence
that require exclusion by the U.S. or N.C. Constitutions or due to a
substantial violation of Chapter 15A (the Criminal Procedure Act). N.C.
GEN. STAT. §§ 15A-971 through 980. This evidence includes a “statement”
made by defendant or evidence obtained via a “search.” N.C. GEN. STAT. §
15A-975(b). There are timing requirements and limits on the type of
evidence which can be suppressed.
Motions in limine are simply “threshold” motions made at the start of a trial,
typically seeking rulings on evidence.

State vs. Drdak, 330 N.C. 587 (1992):
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1.

2.

3.

G.

Nontraditional tests:
1.
2.
3.

H.

The prosecution may attempt to bolster its case by using unreliable, nonstandardized tests.
Examples include finger to nose, finger count, palm pat, Romberg balance,
alphabet test (cannot sing), backwards count, etc.
Allows lay opinion testimony regarding intoxication. N.C. R. EVID. 701.

Evidence of a willful refusal to submit to a chemical analysis or perform field
sobriety tests is admissible against the defendant:
1.

I.

Allows the state to introduce defendant’s blood test results when drawn
while rendering medical assistance under the “other competent evidence”
prong of statute, routinely arising in wreck cases. N.C. GEN. STAT. § 20139.1(a).
Key points: Blood test was less than one hour after crash; experienced
phlebotomist; trained lab technician; per doctor’s orders; a routine
procedure; used Dupont Automatic Clinical Analyzer (which can test whole
or serum blood).
Also cites the conversion ratio of plasma or serum alcohol to whole blood
alcohol (when hospital results are reported as milligrams):
a.
Average conversion factor is 1.18;
b.
Formula is plasma divided by 1.18 equals whole blood value;
c.
Example: 213 (mg of plasma/serum alcohol) ÷ 1.18 (conversion
factor) 180 mg of whole blood alcohol (or .18 blood alcohol)

N.C. Gen Stat. §§ 20-16.2(a) and 20-139.1(f).

Can lab analysts testify outside their area of expertise?:
1.
2.

J.

Expert testimony should be limited to his or her area of expertise.
Prosecutors often try to solicit an opinion about matters outside of the lab
report (e.g., dosage amounts of non-prescribed controlled substances, etc.).
3.
Tip: A blood test, without more, indicating a positive result for a controlled
or impairing substance (other than Schedule 1) is insufficient to establish
impairment. Moore v. Sullbark Builders, Inc., 198 N.C. App. 621 (2009).
Per se offenses require proof of prejudice:
1.
2.

K.

State vs. Labinski, 188 N.C. App. 120 (2008) (prejudice is required for per
se offenses or Knoll motions).
Per se means a blood or breath alcohol content (BAC) of .08 or more.

Substitution of a DRE as expert for a chemical analyst:
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1.

2.
3.

L.

Officers directing the defendant to face the patrol car and perform tests:
1.
2.

M.

2.

2.
3.

Officers ask the suspect to do two things simultaneously (divided attention
test).
Officers purposefully interrupt the suspect and redirect.
Cover-up odors (i.e., air fresheners, breath sprays, etc.) are a cue.

Disaster: One test result followed by a willful refusal:
1.
2.

X.

The statute allows credit when the defendant has been in an “inpatient in a
facility operated or licensed by the State for the treatment of alcoholism or
substance abuse.” N.C. GEN. STAT. § 20-179(k1).
Be careful with Christian or faith-based treatment facilities that do not
qualify. Some judges will not grant credit.

Tricks of the trade:
1.

O.

Purpose is to videotape the suspect.
Client is facing flashing blue lights which induce optokinetic nystagmus.

What qualifies as an “inpatient treatment facility” for purpose of jail credit?:
1.

N.

Object. You are entitled to timely notice of the expert and the results of the
lab report. N. C. GEN. STAT. §§ 20-139.1(c1) and (e2); Crawford, et al.,
supra.
Remember: always serve a timely, written notice of objection per Crawford
and progeny.
In Superior Court, you are entitled to expert information (name, CV, basis
of opinion) as outlined in the discovery statutes based on fundamental
fairness; effective assistance of counsel; case law interpreting expert reports
requiring disclosure of testing procedures, underlying data and bench notes;
and potential Brady material. N.C. GEN. STAT. § 15A-903.

The only time one test result is admissible. N. C. GEN. STAT. § 20139.1(b3).
Allows for a conviction and an additional, one year suspension based on the
refusal.

Smart Techniques:
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A.

Ask the officer if he reviewed his notes in preparation for his testimony, and then
ask the court for permission to review the officer’s notes. N.C. R. EVID. 612. A
treasure trove.

B.

Litigate a “willful refusal” finding (in exchange for a DWI plea?). N.C. GEN. STAT.
§ 20-16.5(b)(4):
1.

2.

3.

District court (or magistrate) hearing. N.C. GEN. STAT. § 20-16.5(g):
a.
Request must be made within ten days of date of revocation;
b.
Hearing must be held within five working days before a district court
judge (three working days before a magistrate).
c.
ADA’s involvement in the hearing permits collateral estoppel
argument. Brower v. Killens, 122 N.C. App. 658 (1996) (collateral
estoppel applies if the issue has been previously determined and
there are identical parties).
DMV hearing. N.C. GEN. STAT. § 20-16.2(d):
a.
Request must be made in writing to DMV before the effective date
of the order of suspension.
b.
Statute addresses the use of a subpoena for witnesses, including the
charging officer and chemical analyst.
c.
Tip: DMV now charges significant fees and requires completion of
a request form to obtain driver license hearings. Use the DMV form
created February 2018 and attached hereto as Exhibit E.
What is a “refusal”? Rock v. Hiatt, 103 N.C. App. 578 (1991). It occurs
when the motorist:
a.
Is aware he has a choice;
b.
Is aware of the time limit;
c.
Voluntarily elects not to take the test; and
d.
Knowingly permits the prescribed thirty minute time limit to expire
before he elects to take the test.
e.
Tip: You must refute at least one prong to win.

C.

Tip: Refuse all DWI Motorboat tests. There is no driver license revocation or other
consequences as the charge is not a Chapter 20 violation.

D.

Speeding is not a cue of impairment. Slow driving is (i.e., ten miles or more under
the speed limit).

E.

Speech patterns are individual. Officers are rarely familiar with a defendant’s
manner of speaking prior to arrest. Caution: If a defendant testifies, the State may
offer rebuttal evidence.
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F.

Alcohol has no odor. The odor emanates from the flavorings. Ask about nonalcoholic beverages.

G.

Strength of odor only indicated the mere presence of alcohol, not potency or amount
consumed:
1.

Tip: Odor of alcohol, without more, requires a dismissal as a matter of law.
Atkins v. Moye, 277 N.C. 179 (1970).

H.

Red eyes occur for many reasons. Lack of sleep, allergies, dry eyes, sun exposure,
contacts, foreign particles, chemicals, and many other natural and/or environmental
causes.

I.

A request to repeat instructions may be because the defendant either does not
understand or simply wants to perform the test(s) correctly.

J.

Intoxilyzer requirements: Pay attention to:
1.
2.
3.

4.

5.
6.
7.

K.

The time the “notice of implied consent rights” form was administered;
Whether a witness or lawyer was requested;
How long the testing procedure was delayed (fifteen minute observation
period is the minimum requirement, and thirty minutes is the maximum time
for a witnesses to appear);
Whether the defendant has “ingested alcohol or other fluids, regurgitated,
vomited, eaten, or smoked” during the observation period (i.e., the fifteen
minutes immediately preceding collection of the breath specimen). 10A
N.C.A.C. 41B .0101(6), .0322;
Whether all objects (chewing gum, tobacco, dentures, etc.) were removed
from suspect’s mouth prior to testing;
Whether the results showed “test time out” (vs. “test refused”); and
Tips:
a.
Law enforcement is required to provide both oral and written notice
of rights and obtain the defendant’s signature. N.C. GEN STAT. §
20-16.2; State v. Thompson, 151 N.C. App. 194 (2002);
b.
Lip balm often has alcohol as an ingredient;
c.
Inhalers may have an alcohol compound;
d.
Tears have alcohol which may enter the oral cavity; and
e.
If the test results show an increasing BAC result, you may be able
to argue non-impairment while driving (vs. “at any relevant time
after driving”).

The prosecution may no longer enter a specific numerical result on the alcosensor,
even when the defendant is contesting probable cause:
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1.

L.

Take judicial notice of the NHTSA manual. State v. Bonds, 139 N.C. App. 627
(2000) (appellate court took judicial notice of the NHTSA manual for clues of
impaired driving):
1.

M.

Testimony may only indicate a positive or negative reading. N.C. GEN.
STAT. § 20-16.3.

Tip: Buy the NHTSA student manual and look at the current BLET manual
(section on “Techniques of Traffic Law Enforcement”).

Consider having a new, timid or less than athletic officer perform the WAT/OLS
tests before the judge or jury:
1.
2.

The ADA will object and state, “The officer is not on trial.” Of course he
is. Credibility is at issue for any witness.
At a minimum, argue the judge or jury should at least see the instructional
phase and how the test is to be properly performed.

N.

Tip: The Attorney General, not District Attorneys, represents law enforcement
officers. The ADA has no “standing” to either object or move to quash when you
subpoena materials from the officer.

O.

Blood tests are not perfect:
1.

P.

Things that can go wrong include:
a.
Chemicals in sealed vials may vary;
b.
Samples are easily tainted during extraction;
c.
Samples are improperly stored;
d.
Check the expiration date (may lead to contrary readings);
e.
Improper collection procedures;
f.
Vacuum seal issues;
g.
Candida albicans (diploid fungus that grows as yeast based on
human infection) can cause alcohol to ferment in the vial; and
h.
Tip: Look for blood left or stored in a warm environment for days.
State v. McDonald, 151 N.C. App. 236 (2002) (blood left in patrol
car for three days before analysis).
Brady material applies in district court:
1.

The Due Process Clause of the Fourteenth Amendment to the U.S.
Constitution requires the prosecutor to produce at trial, even without a
request from the defendant, material evidence favorable to the defendant on
issues of guilt or punishment. Brady v. Maryland, 373 U.S. 83 (1963).
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2.
3.

4.

5.
6.

Q.

Use the Public Records Act to see if law enforcement is following standard
operating procedures (SOP’s), training and policy. N.C. GEN. STAT. § 132-1, et
seq:
1.

R.

You can always withdraw the objection.

Make a motion to dismiss at the end of the State’s evidence in a close case:
1.

V.

Query: Do you seek discovery to litigate issues and limit evidence; or try it,
use the trial as a discovery tool, and possibly bar an appeal?

Always file a notice of objection to the lab report:
1.

U.

Check with the individual certifying agency.

If no form of discovery is provided in district court, the trial is res judicata:
1.

T.

Internal policies are great impeachment tools.

Drug dog certifications for most certifying agencies are usually valid for one year:
1.

S.

This includes both impeachment evidence and exculpatory evidence. U.S.
v. Bagley, 473 U.S. 667 (1985).
The state must produce “apparently or obviously” exculpatory evidence.
Kyles v. Whitley, 514 U.S. 419 (1995). Caution: This only applies to
evidence not available to the defense either directly or through diligent
investigation. State v. Scanlon, 176 N.C. App. 410 (2006).
To establish a Brady violation, defendant must show the value of the
evidence was apparent, favorable, material, and would have affected the
outcome of the trial. State v. Alston, 307 N.C. 321 (1983).
If the evidence was “potentially helpful,” bad faith must be shown. Arizona
v. Youngblood, 488 U.S. 51 (1988).
Tip: File your Brady motion. It puts the ADA on notice and alerts him of
his duty to “affirmatively act” and inquire about exculpatory material.

Remind the judge both how weak the evidence is and of the burden of proof.

Was there a search warrant issued and a blood test result?:
1.
2.

The fact finder always questions why the officer did not get the easy and
ultimate answer: a blood test result.
Tip: Case law authorizes a warrantless blood draw if probable cause and
exigent circumstances are present. State v. Welch, 316 N.C. 578 (1986).
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Dissipation of alcohol from blood is seen as an exigent circumstance.
Schmerber v. California, 384 U.S. 757 (1956) (risk of dissipation justified
drawing blood from suspect without a warrant).
W.

The last argument is of first importance:
1.

X.

Out-of-State defendants:
1.
2.
3.
4.

Y.

May be sentenced in absentia.
a.
Tip: Use a long form waiver.
Do not have to surrender license.
Typically pay court costs and allowed to do community service in their state
of residence.
Must deal with DMV consequences in their home state.

Out-of-State probation:
1.
2.
3.
4.
5.
6.

XI.

Motions in limine and evidence blocking may lead to a weak case against
your client. Final argument often wins.

Done through Interstate Compact.
Defendant must have a minimum sentence of six months.
Contact probation in advance (primary contact is Crystal Houston).
Requires $250.00 application fee.
Client must bring proof of residency.
Client should arrive a day or two in advance and be prepared to remain
several days until approved.

Who is an expert?
A.

New Rule 702(a) and (a1).
1.

Includes HGN and DRE training.

B.

There is a higher threshold for expert status with the focus on fringe fields of
science.

C.

The rule is amplified by State v. McGrady, 368 N.C. 880 (2016), and its progeny.

D.

Remember the 2011 National Academy of Sciences (NAS) report found every
forensic science but nuclear DNA is junk science.

E.

Tip: How to cross-examine experts:
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1.
2.
3.

4.

5.

XII.

Get the expert to admit he is a scientist.
Get the expert to admit he is using the scientific method.
Cover the scientific method:
a.
Establish objective;
b.
Gather information;
c.
Form a hypothesis;
d.
Design the experiment;
e.
Perform the experiment;
f.
Verify the data;
g.
Interpret the data;
h.
Publish the results; and
i.
Repeat the process.
Then ask these questions:
a.
Do you admit there are variables that can change the result?
b.
What are they?
c.
Please provide documents that prove verification of your result.
Concluding question:
a.
Without making a single assumption, can you tell us what the
defendant’s true BAC was at the time of driving?

6.

We are looking for a unique and specific measurement which the expert
cannot provide.

7.

See James A. Davis, Confronting the State’s Expert, DAVIS & DAVIS,
ATTORNEYS AT LAW, P.C. (2016), https://www.davislawfirmnc.com/wpcontent/uploads/sites/231/2017/01/CONFRONTING-THE-STATESEXPERT.pdf

Apprendi and Blakeley: Procedure and burdens of proof:
A.

There is a presumption all DWI’s are a level 4.

B.

The State must prove any grossly aggravating or aggravating factors beyond a
reasonable doubt. N.C. GEN. STAT. §§ 20-179(a)(1) and (o):

C.

D.

1.
Exception: Prior DWI convictions.
In Superior Court, the State shall provide notice to the defendant of all aggravating
or aggravating factors at least 10 days prior to trial. N.C. GEN. STAT. § 20179(a)(1).
Defendant must prove any mitigating factors by a preponderance of the evidence.
N.C. GEN. STAT. §§ 20-179(a)(1) and (o).
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E.

There are procedures for a bifurcated trial and proof of previous convictions in
Superior Court. N.C. GEN. STAT. § 15A-928.

F.

Tips:
1.
2.

Contest prior conviction(s) if defendant was indigent, had no counsel, and
had not waived counsel. Boykin v. Alabama, 395 U.S. 238 (1969).
Remind jurists of the different burdens of proof in a close case.

XIII. New sentencing scheme (after December 1, 2011):
A.

Super aggravator: N.C. Gen. Stat. § 20-179(c)(4) (driving by the defendant while
(i) a child under the age of 18 years, (ii) a person with the mental development of a
child under the age of 18 years, or (iii) a person with a physical disability preventing
unaided exist from the vehicle was in the vehicle):
1.
2.

B.

Aggravated level 1: Requires:
1.
2.

3.
4.
5.
C.

Automatic level 1 punishment.
Argue “void for vagueness” in that an ordinary person is not able to discern
when passenger meets that definition. Connally v. Gen. Constr. Co., 269
U.S. 385 (1926).

Three or more grossly aggravating factors (GAF).
Minimum of 120 days with probation up to a maximum of 12 to 36 months.
If probation, must do 120 days of continuous alcohol monitoring (CAM),
inter alia. Any special probation or prison term is served day-for-day.
Shall be released four months prior to maximum term imposed with CAM
during said period.
May be fined up to $10,000.00.
Any other lawful condition.

Continuous Alcohol Monitoring (CAM):
1.
2.

3.

SCRAM was the precursor.
CAM can now be a condition of pretrial release if the defendant has a DWI
conviction within 7 years of the current date of offense. N.C. GEN STAT. §
15A-534.
Aggravated Level One offender: a mandatory minimum of 120 days of
CAM:
a.
Active sentence – Even if the offender receives an active sentence,
he shall be released on the date equivalent to his maximum imposed
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4.

5.

term of imprisonment less four months; the offender shall be
supervised; and the offender shall abstain from alcohol consumption
for the four-month period of supervision as verified by CAM. N.C.
GEN STAT. § 20-179(f3).
b.
Probationary sentence – Judge shall require the offender to abstain
from alcohol consumption for a minimum of 120 days to a
maximum of the term of probation, as verified by CAM. N.C. GEN
STAT. § 20-179(f3).
Level One and Level Two offender:
a.
Judge may require, as a condition of probation, that the offender
abstain from alcohol consumption for a minimum of 30 days, to a
maximum of the term of probation, as verified by CAM. N.C. GEN.
STAT. § 20-179(h1).
b.
For Level One, 120 days of CAM may reduce the minimum term of
imprisonment required from 30 days to 10 days. N.C. GEN. STAT. §
20-179(g).
Level Three, Four, and Five offender: Not addressed under the statute.

XIV. Habitual DWI:
A.

Mandatory active sentence of at least twelve months. N.C. GEN. STAT. § 20138.5(b).

B.

The sentence must commence at the expiration of any sentence being served.

C.

Substantive (not status) offense.

D.

10 year look-back period.

E.

Lifetime suspension:
1.

XV.

The current law allows a hearing ten years after completion of sentence.
N.C. GEN. STAT. § 20-19(e4).

License Suspensions/DMV Hearings:
A.
First offense (no priors within seven years):
1.
2.
B.

DWI – one year revocation; and
Commercial DWI – one year revocation.

If second DWI within three years:
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1.
2.
C.

DWI – four year revocation (hearing after two years); and
Commercial DWI – four year revocation (hearing after two years).

If third overall DWI and second within five years:
1.
2.

DWI – permanent revocation (hearing after three years); and
Commercial DWI – permanent revocation (hearing after three years).

XVI. Limited Driving Privileges:
A.

Governing authority: N.C. Gen. Stat. §§ 20-179.3; 20-16.2; and local rules.

B.

Pretrial LDP requires:
1.
Coversheet.
2.
$100.00 fee.
3.
Substance abuse assessment.
4.
DL-123 (proof of liability insurance; only valid 30 days).
5.
Petition (signed by ADA).
6.
Copy of charge.
7.
Copy of driving record.
8.
Work letter (if outside standard hours).
9.
Privilege itself (3 copies).

C.

Post-trial LDP requires:
1.
2.
3.
4.
5.

D.

$100 fee.
Substance abuse assessment.
DL-123 (proof of liability insurance; only valid 30 days).
Work letter (if outside standard hours).
Privilege itself (3 copies).

“Willful refusal” LDP requires:
1.
2.
3.
4.

5.
6.

A valid driver’s license at the time of the refusal, or a license expired for
less than one year;
No DWI or willful refusal within seven years;
No death or critical injury to another person;
Disposition of the underlying DWI charge other than by conviction or a
conviction allowing a privilege. Tip: The DWI charge must be resolved
within six months;
No unresolved pending DWIs;
Revocation of the license for at least six months;
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7.
8.
9.
10.
11.
12.
13.
14.
15.
E.

Successful completion of a substance abuse assessment and any
recommended treatment.
Coversheet.
Copy of judgment.
$100 fee.
Substance abuse assessment.
DL-123 (proof of liability insurance; only valid 30 days).
Petition (signed by ADA).
Work letter (if outside standard hours).
Privilege itself (3 copies).

Ignition Interlock (when BAC is .15 or more or defendant convicted of DWI within
seven years) requires:
1.
2.
a.
3.
4.
5.
6.
7.
8.
9.
10.

Coversheet.
45 day delay.
Tip: Schedule installation a day or two before the 45 day period ends.
Proof of interlock installation.
Copy of judgment.
$100 fee.
Substance abuse assessment.
DL-123 (proof of liability insurance; only valid 30 days).
Petition (signed by ADA).
Work letter (if outside standard hours).
Privilege itself (3 copies).

XVII. Helpful hints:
A.

A “cue” is one of the NHTSA indicators of impairment relating to phase one
(vehicle in motion), phase two (personal contact), and phase three (pre arrest
screening). A “clue” is one of the indicators of impairment relating to the three
Standard Field Sobriety Tests (HGN, OLS, and WAT).

B.

Officers do not always send in the willful refusal affidavit. Delayed submissions
can increase the revocation period and be problematic for the client:
1.

C.

Tip: DMV has a Customer Contact Center (919-715-7000) which has been
helpful on occasion in the past.

DMV cannot suspend driving privileges based upon an improperly completed
“willful refusal affidavit.” Lee v. Gore, 206 N.C. App. 374 (2010) (officer failed
to properly check box on affidavit).
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D.

Make sure your client has paid his civil revocation fee before you submit a posttrial limited driving privilege (LDP).

E.

Be sure your client has only a driver’s license or identification card, but not both.
DMV only recognizes one at a time. Otherwise, your client may not have a valid
driver’s license.

F.

DMV treats a LDP just like a driver’s license regarding consequences of a ticket
(i.e., points, suspensions, etc.).

G.

Argue “serious injury” and “reportable accident” as aggravating factors:
1.

2.

Tip: Reportable accident is probably defined as a “reportable crash” which
requires, among other things, total property damage of $1,000.00 or more.
N.C. GEN. STAT. § 20-4.01(33b)b.
Case law on “serious injury” is a question of fact, inclusive of physical and
mental injury. State v. Everhardt, 326 N.C. 777 (1990). Relevant factors
include pain and suffering, loss of blood, hospitalization, and time lost from
work. State v. Tice, 191 N.C. App. 506 (2008).

H.

In suppression hearings, cite the issue, quote the law, and make your point. Jurists
often equate brevity with genius.

I.

Videos are often the best evidence of innocence.

J.

A .08 is only a prima facie showing of a defendant’s alcohol concentration. State
v. Narron, 193 N.C. App. 76 (2008) (holding a chemical analysis of .08 or more
does not create an evidentiary or factual presumption, but simply states the standard
for prima facie evidence of a defendant's alcohol concentration). It is neither
creates a presumption nor mandates a finding of guilt. But see State v. Fulton, 222
N.C. App. 635 (2012) (unpublished) (holding trial court did not err in denying
defendant’s request for a special jury instruction that the results of a chemical
analysis exceeding a .08 did not create a "legal presumption" and the jury was not
compelled to return a guilty verdict).

K.

Advice for cross-examination of the State’s expert, Paul Glover:
1.
2.
3.

Understand the difference between the terms “social drinker” and “bolus
experiment”;
He claims food consumption is irrelevant except for a reading of .02 or less;
Recognize the blood alcohol difference between a serum and whole blood
analysis (approximately 15%);
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4.
5.
6.
7.
8.
9.
10.

L.

He claims the calculations he uses (e.g., .0165 elimination rate, etc.) are
lower than the norm;
Rates are different for men and women;
He acknowledges the existence of an “absorption phase” but evades timing
issues;
He claims to be a “research scientist” but is neither a medical doctor nor has
a doctorate in related fields;
He accepts and rejects various research and experts;
He has been denied expert status at trial; and
Get your own expert, consult with lawyers who concentrate on DWI
defense, and utilize the latest expert examination techniques.

Strategies for a jury trial:
1.
2.
3.
4.
5.
6.
7.
8.
9.

Be the most reasonable person in the courtroom.
Appeal to both emotional and rational jurors.
Address bad facts in jury selection.
Win the jury with humility and vulnerability in voir dire.
Cross-examine with common sense (i.e., lack of evidence, knowledge, etc.).
Use evidence blocking.
Do not open the door.
Consider carefully whether the defendant should testify.
Last argument wins.

XVIII. Current trends:
A.

Active sentences for level threes;

B.

Jury trials are difficult but may yield better results; and

C.

Judicial, law enforcement, and public perception: one hot topic.

Epilogue:
“When the people fear their government, there is tyranny; when the government fears the
people, there is liberty.” Thomas Jefferson
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U BERI N G T HRO U G H N O RT H CARO L I N A D WI L AW: O U T L I N I N G T HE
L AT EST D EF EN SES AN D ST RAT EG I ES
B Y : J AM ES A . D AVI S

E XH I B I T A
NORTH CAROLINA

IN THE GENERAL COURT OF JUSTICE
DISTRICT COURT DIVISION
FILE NO.: 18 CR __________

ROWAN COUNTY
STATE OF NORTH CAROLINA

)
)
vs.
)
NOTICE OF SUPPRESSION
)
OR DISMISSAL ISSUE(S)
____________________________,
)
Defendant.
)
*************************************************************************************
Defendant, by and through counsel, hereby gives notice in advance of hearing of the following
suppression or dismissal issue(s):
1.
2.
3.
4.
5.
6.

7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.

Admissibility of chemical analysis
Admissibility of expert evidence
Admissibility of FST’s
Aggravating factor(s)
Boykin
Bumgarner issue
(right to witness at jail or additional chemical
analysis if unable to make bond issue)
Checking station/Checkpoints
Collateral estoppel issue
Consent to search
Consent to testing
Double jeopardy issue
Ferguson/Hill/Myers/Gilbert issue
(Right to witness issue)
HIPPA violation
Identification procedures
Individual frisk
Inventory search
Knoll/Conditions of pretrial release issue
Miranda/Custody/Interrogation issues
Pretextual stop
Privilege violation
Probable cause to arrest
Probable cause to search
Public vehicular area Issue
Reasonable and articulable suspicion/stop
Right to an independent test
Right to continue with trial
Right to recalendar
Right to search
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( )
(_)
(_)
(__)
( )
(_ )

( )
(__)
(_)
(_)
(__)
(_)
(__)
(__)
(__)
(__)
(_)
(_)
(_)
(__)
( )
(__)
(__)
(__)
(__)
(__)
(__)
(__)

Notice of Suppression or Dismissal Issue(s)
29.
30.
31.
32.
33.
34.
35.
36.
37.
38.
39.

Statements by Defendant
Scope of consent
Scope of detention/stop
Scope of search/frisk
Search warrant
Statutory violation (N.C.G.S. 20-38.4; 20-38.5;
15A-534.2)
Territorial jurisdiction
Test results
Valid waiver of rights
Vehicle frisk/search
Other ________________

(_)
(_)
(_)
(__)
(__)
(_)
(__)
( )
(_)
(__)
( )

This the ____ day of __________, 2018.

_________________________________________
JAMES A. DAVIS
ATTORNEY FOR DEFENDANT
DAVIS & DAVIS, ATTORNEYS AT LAW, P.C.
215 NORTH MAIN STREET
SALISBURY, N.C. 28144
TELEPHONE: (704) 633-1900
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EXHIBIT B
STATE OF NORTH CAROLINA

IN THE GENERAL COURT OF JUSTICE
DISTRICT COURT DIVISION

COUNTY OF ROWAN

FILE NO.: 18 CR __________

STATE OF NORTH CAROLINA

)
)
vs.
)
PRELIMINARY INDICATION ON
) DEFENDANT’S MOTION TO SUPPRESS
____________________________,
)
Defendant.
)
______________________________________________________________________________
This matter coming on to be heard before the undersigned District Court Judge presiding
at the January 2, 2018, and January 5, 2018, Criminal District Court terms. Defendant was present
and represented by James A. Davis, and the State was represented by Assistant District Attorney
______________. The Court having heard Defendant’s Motion, evidence presented, and
arguments from the State and Defendant, makes the following:
FINDINGS OF FACT
1.
On March 18, 2017, at 4:25 p.m., Officer ___________ of the East Spencer Police
Department received a dispatch of a possible intoxicated driver near the Weant Street Apartments
in East Spencer, N.C.
2.

The caller described the vehicle as a white Ford Mustang occupied by two black

males.
3.
Officer __________ first saw a white Ford Mustang near Bringle Ferry Road on
Long Street within the city limits of Salisbury, N.C.
4.
There was a “fair amount” of traffic, and several cars separated Officer Bard from
the white Ford Mustang.
5.
Officer __________ followed the white Ford Mustang another 1.3 miles into
Salisbury, N.C., stopping the vehicle on East Horah Street in Salisbury, N.C.
6.
Officer __________ did not observe any violations of the law while following said
vehicle until a couple city blocks of the stop.
7.

The stop occurred two miles outside of the East Spencer, N.C., city limits.

8.
of the stop.
9.

Officer __________ requested dispatch to notify the Salisbury Police Department

Officer __________ of the Salisbury Police Department was dispatched to the

scene.
10.
Officer __________ observed that Defendant’s eyes were glassy, his speech was
slurred, and noticed an odor of alcohol.
11.

Defendant declined to perform standard field sobriety testing.

12.

No portable breath test result was obtained.

13.

Defendant was arrested for Driving While Impaired.

14.

Officer __________ was not familiar with Defendant’s pattern of speech.

15.
No competent evidence was introduced of compliance with the mutual aid policy
between the East Spencer and Salisbury Police Departments.
16.

The Court’s preliminary indication is that dismissal is proper.
CONCLUSIONS OF LAW

1.

The stop was beyond the territorial jurisdiction of N.C. Gen. Stat. 15A-402, et. seq.

2.
There were insufficient facts supporting probable cause to arrest for Driving While
Impaired relying on the analysis of State v. Sewell, 239 N.C. App 132 (2015); State v. Overocker,
236 N.C. App. 423 (2014); and State v. Parisi, 796 S.E.2d 524 (2017).
ORDER
1.

The Court preliminarily indicates dismissal is proper.

Entered the 5th day of January 2018, and signed this the ___ day of March, 2018.

_____________________________________
HONORABLE MARSHALL BICKETT
DISTRICT COURT JUDGE PRESIDING
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EXHIBIT C
Cross Examination Techniques on HGN

I.

II.

General:
A.

Address officer training. Some officers have only been trained in BLET.
Most have completed the initial training taught by NHTSA on SFST’s
known as NHTSA DWI Detection and SFST Testing. There are seven
different NHTSA training courses and manuals. The first course almost
exclusively deals with alcohol impairment. Most officers have no academic
training in ophthalmology or neurology.

B.

Officers are trained to describe DWI evidence clearly and convincingly,
compile complete and accurate field notes and incident reports, review all
notes, and talk to the prosecutor before trial.

C.

Officer’s observations may not be consistent with the type of intoxication
alleged by the State. If impairment involves controlled substances, ask
about the involvement or availability of a DRE. A DRE evaluation is far
more comprehensive and may be very helpful when drugs are a contributing
or sole cause of impairment. For example, officers may claim observation
of all six HGN clues and impairment from cannabis. A person under the
influence of cannabis will not show any HGN.

D.

Medical conditions may mimic impairment by alcohol or drugs. A good
primer is the Advanced Roadside Impaired Driving Enforcement
(A.R.I.D.E.) training program.

E.

Do not let an officer testify about NHTSA research, including percentages
of accuracy or likely BAC’s. Rule 702 (a1) addresses HGN and DRE
testimony and specifically precludes evidence on a specific alcohol
concentration.

F.

Subpoena any video of the actual test. Compare the officer’s administration
to testing requirements. HGN is a standardized test and must be
administered as prescribed; otherwise, it is not a valid test. Stake the officer
out, use the video, and point out inconsistencies from the officer.

Specific:
A.

HGN is one of three NHTSA approved SFST tests which are
“psychophysical divided attention tests,” or tests assessing mental and
physical impairment via information processing, short term memory,
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balance, small muscle control, and limb coordination. SFST Student
Manual Page VII-4.
B.

Fertile areas of examination include the science of HGN, proper
administration of the test, test interpretation, and limitations on officer
training.

C.

Have the officer define nystagmus. Nystagmus means an involuntary
jerking of the eyes. SFST Student Manual Page VII-2. Jerk nystagmus
means the eye rapidly corrects itself via a saccadic or fast movement. HGN
is a lateral jerking when the eye gazes to the side, and VGN is a vertical
jerking as the eye gazes upwards. Nystagmus is a natural condition which
becomes more pronounced with certain types of impairment. Google
nystagmus at Wikipedia for a visual illustration. Officers are asked to check
the suspect’s eyes prior to administration of the HGN test for resting
nystagmus. SFST Student Manual Page VIII-6. The science: Nystagmus
occurs when there is a disturbance of the vestibular inner ear system or
oculomotor control of the eye due to alcohol, CNS depressants, dissociative
anesthetics, and most inhalants. It is an involuntary and rapid movement of
the eyeball which visually looks like a marble bouncing or rolling on
sandpaper. Nystagmus neither affects vision nor is the subject aware of its
occurrence. Nystagmus is defined in various manuals as clear, distinct,
pulsating, unmistakable, and very pronounced.

D.

Insure the officer properly performed the instructional phase.

E.

Proper administration of the test includes, sufficient light to insure the
subject’s eyes can be seen clearly; avoiding flashing lights of the police
cruiser or passing cars; inquiry about contact lenses and eye glasses,
removal of eye glasses, recognition that hard contact lenses may come out
at maximum deviation, and asking about any medical condition that would
prohibit or affect the test; and strict adherence to the test protocol.

F.

There are three possible clues for each eye, totaling six clues. They are lack
of smooth pursuit (i.e., does the eye move smoothly or jerk noticeably?),
onset of nystagmus prior to forty-five degrees, and distinct and sustained
nystagmus at maximum deviation (i.e., when the eye moves as far as it can
to the side and is kept at that position a minimum of four seconds, does the
eye continue to distinctly jerk?).

G.

Test administration for lack of smooth pursuit: Each pass should take
approximately two seconds from the middle to the edge, each eye has two
passes, and the test is repeated. The test should take about sixteen seconds.

H.

Test administration for onset of nystagmus prior to forty-five degrees: The
speed of the stimulus should take approximately four seconds to reach the
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edge of the suspect’s shoulder, the stimulus should be returned at a speed
which takes approximately four seconds to reach the edge of the other
shoulder, and the procedure should be repeated. The edge of the shoulder
serves as the forty-five degree marker. Law enforcement does not use a
measuring device (e.g., a protractor).
I.

Test administration for distinct and sustained nystagmus at maximum
deviation: Move the stimulus to the right until the suspect’s eye has gone as
far as possible. Usually, no white will be showing in the corner of the eye.
Hold for a minimum of four seconds and observe for distinct and sustained
nystagmus. Move the stimulus to the other side in the same manner. Repeat
the procedure. Each pass should last at least eight seconds as maximum
deviation should be held at least four seconds, meaning this test should take
a minimum of sixteen seconds. People exhibit slight jerking of the eye at
maximum deviation when unimpaired. SFST Student Manual Page VIII –
5.

J.

If the HGN test is conducted properly, there should be six total passes and
the test should take at least fifty-two seconds.

K.

Ask the officer to define the difference between a twitch, tremor, and
nystagmus. A slight, barely visible tremor does not constitute distinct
jerking. Drug Recognition Expert School Session IV Page 13.

L.

Ask the officer to explain the difference between slight, noticeable, distinct,
and pronounced nystagmus.

M.

Ask the officer to explain the use of estimates in lieu of measuring
instruments. He will state he was trained to perform the test in that manner.
Inquire about the following: (1) Humans are physically different, and one
person may have narrow shoulders while another has wide shoulders. The
estimate of forty-five degrees from nose to shoulder is likey to be
inaccurate; (2) The stimulus is to be held twelve to fifteen inches from the
suspect’s face. Law enforcement does not use a ruler or measuring device
to determine the distance. Ask the officer the specific distance. Make him
admit it could be the difference of several inches (i.e., 12, 13, 14, or 15
inches). Then have him concede how far the stimulus is positioned from the
suspect’s nose is critical factor in estimating the forty-five degree angle.
SFST Student Manual Page VIII – 6; (3) If the officer is a DRE, he will
testify there is an approximate statistical relationship between BAC and the
angle of onset. The formula is BAC = 50 – angle of onset. Drug Recognition
Expert School Session IV Page 13. For example, if the angle of onset is
forty-two degrees, the BAC is a .08. (e.g., 50 – 42 = .08); and (4) Make the
officer admit one degree is the difference in two of six clues (e.g., onset at
44 degrees is not a clue as opposed to 45 degrees).
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III.

N.

For DRE testimony, HGN will be present if the suspect is impaired by CNS
depressants, dissociative anesthetics, and most inhalants. A.R.I.D.E.
Session V – Page 10; Drug Recognition Expert School Session IV Page 12.
HGN will not be present, regardless of impairment, if the impairing
substance is a CNS stimulant, hallucinogen, narcotic analgesic, or cannabis.
A.R.I.D.E. Session V – Page 10; Drug Recognition Expert School Session
IV Page 14.

O.

A rich topic for cross examination is whether the officer conducted the test
in a non-standardized fashion.

P.

There are more than forty different types of nystagmus, including
optokinetic, pathological, resting, natural, fatigue, physiological (i.e.,
nystagmus occurs naturally when the eye is fixated), among others. SFST 4
Hour Refresher Page III – 5. Causes include congenital disorders; acquired
or CNS disorders; toxicity or metabolic reasons; rotational movement;
certain drugs or alcohol; and an array of other causes. At most, officers may
be trained on two types, HGN and VGN.

Q.

There are over thirty-eight natural causes of nystagmus, including
influenza, vertigo, hypertension, eye strain, eye muscle fatigue, eye muscle
imbalance, caffeine, nicotine, aspirin, diet, chilling, heredity, and others.
Case law and medical literature is replete with this information.

Conclusion:
A.

In sum, while hailed as the most accurate of the SFST’s, HGN has been
highly criticized and major deficiencies exist in the testing methodology and
analysis therefrom.
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EXHIBIT D

SEE REVERSE
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EXHIBIT E

